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INTRODUCTION. 



This treatise was originallr undertaken, in com- 
pliance with the solicitations of military gentlemen ; 
and solely with a view to the militia. In the prose- 
cution of the work, it was frequently necessary to 
refer to the acts and articles of war of the United 
States. The State laws and those of the United 
States^ the duties of the regular soldier and the citi- 
zen soldier, were so blended, -it was determined to 
bring the whole subject under consideration. The 
militia man is indeed deeply interested in all its de- 
tails, being liable to the same pains and penalties, 
and to the same rules and regulations, by the articles 
of war^ as the individual of the regular army. Be- 
sides this personal interest^ which every militia offi. 
cer has at stake, in these discussions, there is also a 
public interest involved. He owes certain duties to 
the public, as a member of a court martial, for which 
he ought always to be qualified, and by his know- 
ledge of the duties, be able to facilitate the proceed* 
ings of courts martial ; and not by his want of infor- 
mation, to clog and impede their proceedings, to the 
injury of the public and every individual concerned. 
If officers will give themselves the necessary infor- 
mation, those disagreeable delays, so frequently wit,. 
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nessed at courts martial, will be avoided ; the pro- 
perty of the government saved ; erroneous decisions 
less frequent; and a more prompt and strict justice 
done, both to the accused, and to the government. 

Having varied the original design ; the work has 
been completed with a reference to all our national 
forces, the principles being alike applicable to the 
naval and military departments. The author is not 
without hope, therefore, that the work as now pre- 
sented, will be found interesting and useful, not only 
to the militia, but to the army and navy of the United 
States. 

Considering the existing circumstances of the 
country as a belligerent ; when every individual at- 
tached to the army or navy, may be arraigned before 
a military tribunal; and the militia (at call) equally 
^ exposed to ^he operations of military law; the author 
believes this attempt, at thi; present moment, will be 
duly estimated : especially as no treatise on this sub- 
ject has been written in America; and £uropean 
publications are encumbered with statutes peculiar 
to the country from which they originate. 

The author has consulted the most approved 
writers of Europe on military law, and selected such 
parts as were considered applicable to our own coun- 
try. M*Arthur, Tytler, Adye, Sullivan, and James, 
have each of them afforded information on this 
subject. 
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A TREATISE 



ON 



COURTS MABTIAIi AND MIUTABT LAW. 



CHAPTER I. 

THE OBJECT OF COURTS MAKTI 4L— ^HEIft GENERAL VOWEBB 

AND DUTIES. 

A COURT MARTIAL IS a legally organized body^ 
to investigate, deliberate, decide, adjudge, and award 
sentence, concerning o&nces committed against mi* 
litary law. It is regulated and governed in its pro- 
ceedings and deliberations, in its judgment and sen* 
tence, " by the laws of the landJ^^ This law is of 
two kinds, viz. 

L The common law military^ 

II. The statute law military. 

The first, or common law, is derived from prece- 
dent and immemorial usage, which are partly mili- 
tary and partly civil. 

Military common law is such as is peculiar to mi* 
litary courts ; and we may instance the manner of 
detailing and oi^ganizing the court. 

That which may be considered as derived from 
the common law, in the usual acceptation of the 
term, is such as is established by precedents and 



2 ON COURTS MARTIAL 

decisions in civil courts ; and we may instance the 
law as to the admission of testimony^ in courts mar* 
tial. They are governed in this rcsepct by the pro- 
ceedings of the civil courts, and which are considered 
of such binding force, that a departure from the ac- 
customed rules would render the members liable in 
a court of law.* 

The statute law military^ is that which is derived 
from the legislative enactments of the state or nation, 
which are specially designed for the government of 
the military department. 

Instances may occur, when these statutes military 
operate more extensively, and may affect every mem- 
ber of the society. These, however, are extreme 
cases, and happen only duriitg the existence of mar- 
tial LAW. Here it may be proper to remark, that 
military law and martial law are not synonimous, as 
is sometimes understood. Martial law cannot be in 
force, excepting by special statute. Military law is 
in force, either by precedent or statute. There is a 
still greater difference. Martial law cannot prevail 
even by statute, but in extreme cases ; such as re- 
bellion. This is secured to the people by the con- 
stitution. " No person can in any case be subject- 
ed to the martial law, or to any pains or penalties, 
by virtue of tliat law, except those employed in the 
army or navy, and except the militia in actual ser- 
vice, but by the authority of the legislature. "f "The 

• See Chap. xvii. 

"f Constitatton of Massachusetts. 
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privilege of the writ of habeas corpus diall not be 
suspended, unless when in cases of rebellion or inva. 
sion, the public safety may require it."^ Martial 
law can never be in force, but when the privilege of 
habeas corpus is suspended. The military is then 
superior to the civil power. The citizen can be ar- 
rested by a military officer, and cannot be relieved 
by the civil magistrate ; but may be tried by court 
martial, and executed. In such case, during the pre- 
valence of martial law, every military officer con- 
cerned in arrests and trials of citizens, is irresponsu 
ble. Martial law, as fofperly understood in Eng- 
land, is applied, not only to crimes committed against 
military law, but against the civil law. " Where 
martial law is established and prevails in any coun- 
try, (says Lord Loughborough) it is of a totally dif- 
ferent nature from that which, by inaccuracy ^ is cal- 
led martial law. Where martial law prevails, the 
authoritv under which it is exercised claims a 
jurisdiction over all military persons in all circum- 
stances ; and every species of offi^nce committed by 
any person who appertains to the army, is tried not 
by the crfm/ judicature, but by the judicature of the 
regiment or corps to which he belongs.'^f 

Martial law, as defined in the latter case, cannot 
exist in this nation ; and we should hope, that no 
emergency will ever occur, to justify the enactment 
and prevalence of martial law as before defined, 

* Constitution of the United States. 

t Reported case of sergeant Grant. M» Arthur, vol. i. p. 1 10. 
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The principal diffidence between mardat and mili- 
tdrj law« as here defined, conusts, not so much in 
the law itself, as in the application ; that is, to whom, 
and when applied. 

It has been observed, that martial law cannot be 
enacted, except on extraordinary emergencies. But 
military law operates at all times, either in peace or 
war* It enjoins duties on every individual attached 
to the army, and navy, and to the militia in actual 
service ; and recognizes crimes committed by either ; 
but in no case does it affect the citizens at large, so 
&r as to render them responsible to a military tribu- 
nal. Military law, however, enjoins duties and re- 
cognizes crimes in some cases, which it does not in 
others ; and affects various military bodies different* 
ly, according to the kind of troops in service, or the 
circumstances of the country. 

I. As regards the time of peace. 
11. As regards the jtime of war. 

III. As regards the United States. 

IV. As regards individual states. 

1. In peace, the articles of war of the United 
States have no effect, on the militia of the several 
states. They are then governed by the laws of the 
respective states, and the powers of a court manial 
are more limited. 
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2. In war, not only the regular forces are governed 
by certain military laws of the United States ; but 
the militia also, who are in actual service, are liable 
to the same pains and penalties. *^ The articles of 
war, or rules and regulations for the government of 
the armies of the United States," are in full force aa 
respects both. They are to be tried, however, by 
courts martial, composed wholly of the regular 
troops, or wholly of the militia, according to the. 
kind of troops to which the person accused shall be< 
long, 

3. As regards the United States. 

The articles of war of the United States arc 
in force at all times, either in peace or war, only 
as respects the regular forces. Some limitations, 
however, are found in the articles of war respecting 
the decisions in courts martial, which will be here- 
after more specially noticed. 

4. As regards individual states. 

Each state, as a sovereign state,* has or may have 
a military code of its o>vn, by which their state troops 
shall be governed. They may have articles of war 
for the government of their own troops, when in ser- 
vice of the individual state. 

Hence it appears that the powers of a court mar- 
tial are various ; that military law operates different- 
ly at different times ; and under various circumstan- 
ces affects different kinds of troops. We shall keep 
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in view these varyii^ circumstanoes and powers, 
and will lay before the reader die laws of the United 
States, and the laws d Massachusetts, shewing the 
distincticm already noticed, and the various powers 
of courts martial. By this mode, it is believed, the 
principles for governing a court martial in any case, 
or in any particular state of the union, will be ex- 
plained ; keeping Massachusetts in view as an ex- 
ample. 

While bringing to view diese several statutes, the 
military law or articles of war of the United States 
will, in the first place, be classed. This classification 
will not only more readily define the powers of a 
court martial, but explain the duties, and exhibit the 
more conspicuously, every crime, (for which a mili- 
tary man may be liable) arranged under its proper 
head. 

ARTICLES OF WAR. {Four Classes.) 

CLASS L 

Respecting Courii Martial. 

Artaele 

64. Of general courts martial. 

65. Of the appointment of general courts martial. 

66. Regimental courts martial. 

67. Garrison or regimental courts martial not to try 

capital offences. 

68. Officers of the marine and land forces united at 

courts martial. 



AND MIUTARY LAW. 7 

Article 

69. Judge advocate, counsel for prisoner. Oath of 

judge advocate. 

70. Person standing mute when arraigned, the court 

martial shall proceed. 

71. When a member of court martial is challenged, 

it shall be in writing. 

72. Form of voting at courts martial ; to begin 

with the youngest in commission. 

73. Oath of witnesses before a court martial. 

74. Depositions may be admitted in cases not capi- 

tal, if not of the line or staff of the army. 

75. No officer to be tried but by a general court 

martial. 

76. Courts martial may punish disorderly persons, or 

those who disturb their proceedings. 

77. Every officer, previous to his trial, shall be ar- 

rested and deprived of his sword. 

78. Non-commissioned officers and soldiers shall be 

confined before trial. 

79. Confinement continues until a court martial can 

be conveniently assembled. 

84. Courts martial may sentence to suspension of 

command and emoluments. 

85. Courts martial may publish in the newspapers 

for cowardice. 
88. Courts martial have not power to try persons 

for offences committed more than two years. 
96. Courts martial may try all persons receiving pay 

or hire in the artillery or corps of engineers. 
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Artiele 

97. Courts martial may try those belonging to troops 

of every description in the service of the 

United States. 
99. Courts martial have power to try all oflfences not 

capital, although not mentioned in the articles 

of war. 

C3ASS n. 

Of Crimes. 

This elABS, which designates the crimes of military persons, will 

be arranged in three divisions. 

1st Division, Violation of religious and moral obli- 
gations. 

2d Division. Offences a^inst the state, its sove- 
reignty or safety. 

Sd Divbion. Offences which more immediately 

aflfect the rights of individuals. 

FIRST DIVISION. 
Violation of religious and moral obligation. 

Article 

2. Indecent or irreverent behaviour at divine ser- 

vice ; if an officer, tried by court martial ; if 
a soldier, fined. 

3. Profane oaths forbidden. Punishment by fine. 

29. Sutlers, keeping open shops on the sabbath, 
shall be dismissed the service. 

45. For drunkenness, when on guard ; if an officer, 
he shall be cashiered ; if a soldier, he shall 
be sentenced by court martial. 
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SECOND DIVISION. 
Offences against the state^ its sorereignty or safefj. 

Article 

5. Contemptuous or disrespectful words against the 
president, vice-president, or congress^-punish- 
ed by cashiering. 

7- For mutiny or sedition — death. 

8. Not suppressing mutiny — death, or such othes 

punishment as may be ordered, by sentence 
of court martial. 

9. Any officer who shall strike, or offer violence to 

a superior, on any pretence, shall suffer death 
or other punishment. 

14. Signing a false certificate relative to pay or ab- 

sence — court martial shall give sentence of 
disqualification. 

15. False musters of man, or horse, or muster rolls 

—disqualification. 

16. Commissary convicted of taking money for 

signing muster roll — disqualification. 

17. False musters— disqualification. 
18- False return — disqualification. 

20. Desertion — punished with death. 

21. Absent without leave — ^punishment discretion- 

ary. 

22. A non-commissioned officer, or soldier, enlisting 

into another corps without previous dis- 
charge — punished as a deserter. 

23. Advising to desert— death. 

2 
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Article 

36. Embezzling or misaf^lying goods, clothing, or 

ammunition— dismission from service. 

37. Non*commissioned officers or soldiers, who 

waste ammunition — ^punishment discretion- 
aiy. 

38. Non-commissioned officers or soldiers spoiling^ 

selling, or losing arms— punishment discre- 
tionary. 

39. Embezzlement of money by an officer — ^he shall 

be cashiered. 

41. Non-commissioned officers or soldiers found 

one mile from camp without leave^^punish- 
ment discretionaiy. 

42. Lying out of camp or quarters — ^punishment 

discretionary. 

43. Not retiring to quarters at retreat beating — pu- 

nished according to the nature of the crime. 

44. Not repairing to the place of parade, or leaving 

it without liberty — sentenced by court mar- 
tial. 

46. A centinel found sleeping on his post— ^hall 

suffer death. 

47. A soldier hiring duty performed-«-shall be tried 

^by a regimental court martial. 

48. Conniving at the hiring of duty performed — 

shall be tried by court martial. 

49. Occasioning a false alarm— death. 

50. Quitting a guard, platoon, or division— -to be 

tried by court martial. 
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Artide 

51. Doing violence to persons bringing provisions to 

camp — death, or other punishment. 

52. Misbehaviour before an enemy, abandoning a 

post shamefully— death, or discretionary pu- 

nishment. 

53. Making known the watch- word — death, or other 

punishment. 

55. Forcing a safe guard — death. 

56. Relieving an enemy with money, victuals, or 

ammunition — death, or other punishment. • 

57. Holding correspondence with the enemy, or giv- 

ing intelligence, directly or indirectly — death 
or other punishment. 

58. Neglecting to secure stores taken from the ene- 

my — officer shall be answerable according to 
the offence. 

'59. Compelling an officer to give up a post or gar- 
rison — death, or other punishment. 

80. An officer commanding a guafS, releasing a 
prisoner without proper authority — punish- 
ment discretionary. 

82. Officer to whom prisoners are committed, neg- 

lecting to report to the commanding officer 
within twenty-four hours — punishment dis- 
cretionary. 

83. Commissioned officer conducting in a manner 

unbecoming an officer and a gentleman — dis- 
missed the service. 
101. Spies shall suffer death. 
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7HIRD DIVISION. 

Offences which more immediately affect the rights jof indif i- 

daals. 

Article 

6. Contempt of commanding officer— punishment 
discretionary. 

24. Provoking speeches or gestures — punished by 

arrest and confinement. 

25. Giving a challenge to an officer or soldier, or ac- 

cepting a challenge— disqualification. 

26. Those who sufier or permit duels— punished as 

challengers. 
28. Any officer or soldier upbraiding another for re- 
fusing a challenge-^punished as challenger. 

32. Officers refusing to redress abuses, or see restitu* 

tion made to citizens or soldiers— punish- 
inent discretionarv. 

33. A soldier injuring the property of a citizen, 

shall be delivered over by the commanding 
officer to the civil authority. 
54. Officers or soldiers who injure the property of 
citizens, shall be liable to court martial, be- 
sides such penalties as they may be liable to 
by the laws of the country. 
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TfflRD CLASS. 

t 

Comprehending rights and duties of officers^ and others^ 

belonging to the army. 

Article 

4. Chaplain absenting himself from duties assigned 
him, may be fined or dismissed the service. 

10. Every person enlisted must hear the articles of 

war read vi^ithin six days, and take the oath 
of allegiance. 

11. No person enlisted to be dismissed the service 

without a written discharge ; nor an oflScer 
dischai^d without an order from the presi- 
dent, or sentence of a general court martial. 

12. Commanding officers of regiments may give fur. 

loughs to non-commissioned officers and sol- 
diers. Captains commanding in garrisons 
may give furloughs to non-commissioned 
officers and soldiers, not exceeding twenty 
days in duration. 

13. At every muster, commanding officers of oach 

regiment or corps shall give to the commis- 
sary of musters certificates respecting absent 
persons. 

19. Officers commanding regiments or corps, shall 
make monthly returns to the war department. 

27. Every officer may quell disturbances ; an infe- 
rior officer is to be obeyed. 
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Aitide 

29. Sutlers are not to keep open houses or shops 

after nine o'clock at night, nor before reveille 
beating, nor on Sundays. 

30. Sutlers must supply good and wholesome pro- 

visions. 

31. Officers shall not exact exorbitant fees from sut* 

lers, for the use of houses or stalls. 

32. £ver}^ officer shall keep good order in garrison, 

and on the march. 

34. Every officer, thinking 4iimself wronged by his 

colonel or commanding officer, may complain 
to the general, who is required to examine 
into the complaint. 

35. Any inferior officer or soldier, thinking himself 

wronged by his captain, may complain to his 
colonel, who is required to call a regimental 
court martial. 
40. Captains are accountable for the arms, accoutre- 
ments, ammunition, &c. of the company to 
which he belongs. 

60. Sutlers and retainers to the camp, and all others 

serving with the army, are subject to the 
rules and regulations of the army. 

61. Officers having brevets, may take nmk at courts 

martial, and on detachments, according to 
brevets. 

62. When different corps join, or perform duty to- 

gether, the officer highest in rank, whether of 
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Article 

the regular army or militia, shall take com* 
mand of the whole. 
63. Engineers entitled to certain privileges* 
80. Officers commanding guards, must receive pri- 
soners committed to their charge by any offi- 
cer belonging to the United States service. 

86. Commanding officer of a post, or detachment^ 

may report to commanding officer of the de- 
partment any case where court martial is ne- 
cessary, who may order the accused and wit- 
nesses removed to the nearest post, in case of 
want of sufficient members for a court mar- 
tial. 

87. No person to be sentenced to death, but by a 

concurrence of two thirds of the court. , 
89* Officers having powers to appoint courts mar.- 
tial, have power to pardon or mitigate punish- 
ment. 
90. Duty of judge advocate. 

94. Duty of majors of regiments respecting deceas* 

ed officers. 

95. Duty of commanding officer of company re^ 

specting the effects of deceased soldiers. 

98. Officers of militia, serving with the regular army^ 
shall take rank after the officers of the army 
of the same grade, although they be older i^ 
commission. 

100. Duty of the President of the United States re- 
specting uniform. 
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Art&de 

101« Articles of war to be read every six months to 
every garrison, regiment, troop, or company, 
in the service of die United States. 



FOURTH CLASS. 

Respecting Courts of Inquiry, 

Article 

91. Court of inquiry ; how called. 

92. Courts of inquiry ; proceedings to \fe authenti- 

cated by the president and judge advocate. 

93. Members of court of inquiry, and the judge ad- 

vocate, to be sworn. Courts of inquiry pro- 
hibited, unless ordered by the president, or 
demanded by the accused. 

In the foregoing chapter, we have endeavoured to 
take a general view of our subject, in as concise a 
lAanner as possible. The object of courts martial ; 
their general powers and duties ; the law, as derived 
either from precedent or statute ; the powers and 
duties of the individuals, both of the army and mili- 
tia ; have been stated. This chapter is designed as 
the ground work for the subsequent chapters. It 
will be seen by the foregoing, that certain powers 
are granted, and certain duties enjoined. It now re- 
mains to ascertain the manner in which those powers 
are to be exercised^ and how those duties are to be 
performed. In the following seventeen chapters, will 
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be detailed the manner in which these several impor* 
tant duties are to be performed, by every individual 
who may be concerned with the proceedings of courts 
martial, either as a criminal or accused, or a mem- 
ber of the court. In treating the several particulars, 
it may be necessary, occasionally, to refer to some 
parts of the foregoing chapter ; but repetitions will be 
indulged no farther than may be necessary to eluci« 
date the particular subject under discussion. 






CHAPTER n. 



CALLING) ASSEMBLING, AND ORGANIZING COURTS MARTIAL* 

A COURT MARTIAL is Called and assembled by 
order of the commander in chief, or by any other mi- 
litary officer, to whom power is delegated either by 
the commander in chief, or by statute. 

The power of organization is vested in the mem- 
bers, whenever there shall be a sufficient number 
assembled to form a court. 

There are two khids of courts martial, in the Unit* 
«d States service, which may be assembled. 

I. General courts martial. 

II. Regimental, or garrison courts martial. 

1. A general court martial is ordered by the com- 
mander in chief^ or the commandant of a particular 
section or division of the army ; so that a colonel has 
in some instances the power of ordering a general 
ebtirt martial.* These courts are always to consist 
cf a number not less than thirteen, where that num. 
ber can be convened ; and in no case shall the num- 
ber be less than fivcf 

* See Art. War U. S. 65. 
+ See Art. War U.S. 64. 
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2. Regimental courts martial are appointed by the 
colonel, or commandant of a corps, to consist of 
three commissioned officers only ; and solely fm* the 
trial of offences in his own regiment, not capital.* 

By the laws of Massachusetts, none other are to 
be called than general and division courts martial. 
These can never consist of a less number than thir- 
teen. The first to be ordered by the commander in 
chief; the other by the major general, or commandant 
of brigade. See Mass. Mil. Law, sect. 31. 

In actual service of the state, courts martial may 
be called, as in the United States' service ; none other 
being allowed than general and regimental courts 
martial. See Articles of War of Mass. art. 46 and 48. 

In either of the above cases, the officer- who is 
authorized to order courts martial, issues an order 
pounded on a complaint exhibited in due form, and 
by a suitable person.f 

The complaint, on which the order for assembling 
a court martial is issued, should be drawn up in pro- 
per form, specifying the charges. In whatever terms 
the accusation may be conceived, it is necessary, 

* See Art. War U. S, 66. 

t It may be a question, who are the proper persons to exhi- 
bit a complaint? 

It has been the opinion of some persons, that the complain, 
ant should be a military officer or soldier. But it is admitted 
in the British service, to receive complaints from the citizens of 
the country ; and in actual service it may not only be proper, 
but in certain cases necessary. 
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1. That the crime or offence be clearly specified 
and expressed ; and the act or acts of guilt pointedly 
charged* 

2. The time and place, when and where the crime 
was committed, should be set forth with all possible 
precision.* 

The following may be the form of complaint, or 
application for court martial* 

To A. B» commander in chief, Sec. 

The undersigned begs leave to complain to your 
excellency, of J. H. a captain of a company in the 
fourth regiment United States infantry ; for that the 
said J. H. on the fourth day of November last past, 
at did beat, kick, abuse, and sorely wound 

one J. M. a soldier in his said company, and of which 
wounds he was a long time confined ; all which was 
unbecoming an officer and a gentleman, and contrary 
to the 83d Article of War. Wherefore your com- 
plainant prays your excellency that the said J. H. 
may be arrested, and a court martial appointed for 
the trial of the said J. H. that he may be dealt with 
according to the law, &c. K. M. 

Dated, &c. 

The commander in chief, who issues the order for 

. court martial, names the person or officer who is to 

act as president of the court. It ought to be di- 

 SeeTytlcr, p. 160. If the day is not correctlj stated, the 
person is to be acquitted. Trial of Richard Bird. 
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rected to the next in command, who will see that the 
cHxlers are regularly passed down, and the officers de- 
tailed of the rank required. The time and place, 
and the purpose, for which the court is to assemble, 
must be stated. 

The adjutant general furnishes the president of the 
court, and the judge advocate, with a copy of the or- 
der and the charges. The following may be the 
fwm. 

GENERAL ORDERS. 

HE4D.QUARTERS, &C. 

A general court martial will be convened at 
on Monday the tenth day of May next, for the trial 
of J. M. lieutenant colonel of regiment United 

States infantry, at ten o'clock A. M. on a certain 
charge exhibited against him^ alleged to be in viola- 
tibn of the 83d article of war, and on such other 
charges as may then and there be exhibited against 
him. Brigadier general J. W. is appointed presi- 
dent of said court. The members of the court will 
be detailed from the corps nearest the place of the 
court's sitting, according to law. 

J. E. &c. 

The judge advocate will furnish the accused with 
a copy of the charges, previous to the time of the 
sitting of the court, agreeably to law, that the accus- 
ed may exactly know the nature and extent of the 
charges exhibited against him, and have sufficient 
time to prepare for his defence. 
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Th^ officers who may be ordered to make the de- 
tail will each make return to the adjutant general 
previous to the assembling of the court, naming the 
officer which he may have detailed for the service. 

The members of the court having met at the time 
and place appointed, each member will make report 
to the judge advocate, giving him the date of his 
commission and his office ; so that the judge advo- 
cate may be able to form a roster of the court accord- 
ing to rank, previous to the calling of the several 
members for the organization. 

The judge advocate, having his roster prepared, 
will call the names of the several members of the 
court, beginning with the president, and proceeding 
with the members, successively, according to rank. 
The several members answer as they are called, and 
severally proceed to their places, on the right and 
left of the president ; the first in rank on the right, and 
the next on the left of the president 

The judge advocate having ascertained the pre- 
sence of all the members, proceeds to administer the 
oath to the president, in the form following, viz. 

You A. 6. do swear, that you will well and truly 
try and determine, according to evidence, the matter 
now before you, between the United States of Ame- 
rica, and the prisoner to be tried, and that you will 
duly administer justice, according to the provisions 
of ^^jin act establishing rules and articles for the 
government of the armies of the United States^^^ 
without partiality, favour, or affection ; and, if any 
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doubt shall arise, not explained in said articles, ac* 
cording to your conscience, the best of your under- 
standing, and the custom of war in like cases ; and 
you do further swear, that you will not divulge the 
the sentence of the court until it shall be published 
by proper authority ; neither will you disclose or 
discover the vote or opinion of any particular mem- 
ber of the court martial, unless required to give evi- 
dence thereof as a witness, by a court of justice, in 
due course of law. So help you GodJ*^* 

The members are severally sworn by the judge 
advocate in the s^ame form. As soon as the said oath 
shall have been administered to the respective mem- 
bers, the president of the court shall administer to the 
judge advocate, or person officiating as such, an oath 
in the following words : 

You A. B. do iswear, that you will not disclose the 
vote or opinion of any particular member of the court 
martial^ unless required to give evidence thereof as a 
witness, by a court of justice, in dUe course of law ; 
nor divulge the sentence of the court to any but the 
proper authority, until it shall be duly disclosed by 
the same. So help you God.^^\ 

At the organization of courts martial in the mili- 
tia, J^n oath is administered, which somewhat varies 

* Art. War United States, 69. 
f Art War i;nite4 States, 69. 
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from the foregoing. " Before any court martial shall 
proceed to the trial of any officer, the judge advo- 
cate shall administer to the president and each of 
the members singly, the following oath. 

You A. B. do swear, that without partiality, fe- 
vour, affection, prejudice, or hope of reward, you 
will well and truly try the cause now before you be- 
tween this commonwealth and the person to be tried ; 
and you do further swear, that you will not divulge 
the sentence of this court martial, until it shall be 
approved or disapproved of ; and that you will not, 
on any account, at any time whatever, discover the 
vote or opinion of any member, unless required to 
give evidence thereof as a witness, by a court of jus- 
tice, in due course of law. So help you God.^ 

And the president shall administer to the judge 
advocate the following oath. 

You, A. B. do swear, that you will faithfully and 
impartially discharge your duties as judge advocate 
on this occasion, as well to flie commonwealth as to 
the accused ; and that you will not, on any account, 
at any time whatever, divulge the vote or opinion of 
any member of this court martial, unless required to 
give evidence thereof, as a witness, by a court of 
justice, in due course of law. So help you Qod.^ 

* See Mass. Mil. Law, sect 31. 
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The parties are called, and having answered in 
their places, the president orders the marshal to open 
the court, which is to be done in due form. It may 
be done in the following mannei': 

Oyes — All persons having any thing to do before 
this honourable court martial here assembled, let 
them draw near and give their attendance, and they 
shall be heard. God save^ Sec. 

Having stated the manner of calling, assembling, 
and organizing courts martial ; some necessary pre- 
liminaries will be explained before the proceedings of 
a court martial are detailed. 



CHAPTEBm. 



WHAT PBB80M8 ARE ELIGIBLE A8 MEMBEBS OF COVET MARTIAL. 

All officers, commissioned in the army, navy, or 
militia, may be detailed on courts martial. No other 
persons are eligible. But all these are not eli^ble 
for every description of courts martial. Officers o£ the 
army and navy cannot sit in court on those of the 
militia ; nor officers of the militia on those of tlie 
army. But officers of the navy may be united with 
Ihose of the army on courts martial.^ 

Those also who are eligible members for a general 
court martial, are not for a regimental court martial. 
Those for a regimental, are not eligible as members 
of a general court martial. 

No officer under the rank of m^or can be detailed 
as member of a general court martial. 

At regimental courts martial,^ all commissioned 
officers of the regiment are eligible as members, ex- 
cepting the commandant, or person appointing the 
court. 

It may be made a question, whether those who 
belong to the staff department and bear commissions, 
are to be detailed as members of courts martial. No 

*Art. War U. S. 68 and 07. See also the act of 1796. sect. H. 
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solid objection is given why such persons should not 
be detailed. 

If they be considered as belon^ng to the ros- 
ter of officers, how are die details for the militia to 
avoid them f Because the law says, the ** officers 
ordered to be detailed to serve on courts martial 
shall be detailed from the rosters."* Adjutants are 
admitted as members in regimental courts martial in 
the British serviccf Courts martial may be consi- 
dered as very useful schools, especially in the mili« 
tia ; and every officer who may be qualified, ought to 
participate in the advantage for necessary instruction. 
Perhaps no officers of equal rank are better qualified 
than staflT officers for forming ccxrect opinions of mi- 
litary ibule and discipline. 

In ihe detsul of the court, regard is to be paid to the 
rank of the person accused ; and iii all cases, no 
member of inferior rank is to be detailed, if it can 
be avoided. No officer shall be tried but by a gene- 
ral court martial, nor by officers of inferior rank, if it 
can be avoided.^ 

All persons liable to be detailed, ix who may be 
eligible as members of court martial, are not in all 
cases suitable persons. T(iey may be excluded after 
being sworn, as improper persons, and disqualified 
for a particular case under consideration^ or may, by 
a criminal action, or vicious life, become unfit for 
the duties. 

^ Mass. Mil. Law, sect. 31. 

t TyUer, p. l%% % Art. War U. S 75. 
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A member, after having been swdm, may be 
challenged, either by the accused or the prosecutor. 
*' The privilege of challenging i^ mutual to the pri- 
soner and to the prosecutor ; for th^e may be sour- 
ces of prejudice, in favour of the prisoner, as well as 
against him ; and urgent motives that may sway to ac- 
quit as well as to condemn."^ If either party intend 
to make use of their privilege by challenging a mem- 
ber QC members, he must be prepared with the rea- 
sons for so doing. A challenge in a military court 
cannot be peremptory^ as in a civil court. The 
cause of challenge must be stated in writing, aiKl the 
person challenged designated ; when the court have 
the right to deliberate and decide as to the propriety 
of the objection against the sitting member. *^ The 
prisoner (says T3rtler) must assign his cause of chal- 
lenge; of the relevancy or validity of which the 
members are themselves to judge." He further ob- 
serves— " writers on martial law have differed on 
this point. Mr. Adye, in his treatise on courts mar- 
tial, holds, that the prisoner before a court martial 
is entitled to the same privilege oi peremptory chal- 
lenge, (that is, without shewing cause) as the prison- 
er befor a civil tribunal. But this opinion seems to 
rest on no foundation of reason, or authoritv from 
practice. The privilege in a civil court is limited 
to the members of a jury y but does not extend to the 
judges, who are sworn to administer impartial jus- 
tice. The members of a court martial are not only 

 Tytler. 
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jurymen^ hut judges; they take a similar oath. The 
peremptory challenge of a number of jurymen can 
be attended with no inconvenience, because they may 
be instantly replaced by an equal number of others ; 
but this, with regard to the members of a court mar* 
tial, would frequently be impossible, and the ends of 
justice be entirely defeated. Immemorial usage has 
given the one practice a solid foundaticxi in the com- 
mon military law of the country ; but there is no 
usage or practice iii favour of the other.'' 

Although this question should renuun doubtful in 
Europe, it is placed beyond doubt in this country. 
The statute is express. 

'^ When a member shall be challenged by a pri- 
soner, he must state his cause of challenge, of which 
the court shall, after due deliberatioti, determine the 
relevancy or validity, and decide accordingly ; and 
no challenge to more than one member at a time, 
shall be received by the court.*'* 

Respecting the militia courts martial, the law of 
Massachusetts is more particular. 

*^ When any member of a court martial is chal« 
lenged, either on the part of the government, or the 
accused, the cause of challenge must be stated in 
writing, of which the court, after due deliberation, 
shall determine the relevancy or validity, and decide 
accordingly. And no challenge to more than one 
member at a time shall be received by the court* On 
questions of challenge, the member objected to shall 

♦Art. War U.S. 71. 
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not vote, but the president may vote with the mem- 
bers, that the votes may remain twelve. And in no 
case shall a challenge be acted upon, until the presi* 
dent, and judge advocate, and the intended mem- 
bers, are sworn."* 
The causes of challenge may be reduced under 

the following heads : 

1. That the member has previously ^ven an opi- 
nion respecting the case. 

2. That he has been corrupted or bribed. 

3. That there is reasonable ground of suspicion 
that he has formed prejudices. 

4. That he has discovered malice or hostile enmi- 
ty towards the challenger. 

5. That he sustains an infamous character. 

6. That he is under arrest, and charged with a 
similar crime. 

7. That he had formerly set on a court of in- 
quiry, in the same case. 

When any of the foregoing are substantiated by 
testimony, the member must be considered as no 
longer suitable, and the seat ought to be vacated. 

No court of honourable men would overrule such 
a challenge ; nor can we conceive that an honourable 
man would wish to sit on a trial while subject to 
any or either of those imputations. 

* Mass. Mil. Uw, sect. 31. 






CHAPTER IT. 

OF PERSONS AMENABLC^ tO C0U&T8 MARTIAL. 

In the regular army, all the individuals^ of which 
it is composed, whether officers or soldiers, are 
amenable to courts martial ; also all personis attached 
to the army, and all persons serving with, ot doin^ 
business for the army* 

'^ All sutlers and retainers to the camp, and all 
persons whatsoever, serving with the army of the 
United States, in the field, though not enlisted sol* 
diers, are to be subject to orders, accoiding to the 
rules and discipline of war."* 

In time of peace, there are no persons in the mi* 
litia liable to courts martial, but commissioned offi- 
cers. In time of war, or when in actual service, 
non-commissioned officers and privates are amenable 
to courts martiah 

Officers who have left the service, are liable for 
crimes committed during the time they were in ser- 
vice, provided a complaint is entered within two 
vears of the commission of the crime. An officer of 
the militia, having been discharged, can only be 
punished by a disqualification ; diat is, by declaring 
him incapablq of holding any office in future. 

* Art. War U. S. 60. 



S« ON COURTS MARTIAL 

Soldiers having left the army, are liable to court 
martial, unless they have received a discharge. 

** After a non* commissioned officer, or soldier, 
shall have been duly enlisted and sworn, he shall not 
be dimissed the service without a discharge in 
rvriting : and no discharge granted to him shall be 
sufficient, which is not signed by a field officer of 
the regiment to which he belQngs, or commanding 
officer, where no field officer of the regiment is pre- 
sent; and no dbcharge shall Ipe given to a non« 
commissioned officer or soldier, before his term of 
service has expired, but by order of the president, 
the secretary of war, the commanding officer of a 
department, or the sentence of a general court mar- 
tial ; nor shall a commissioned officer be discharged 
the service, but by order of the president of the 
United States, or by sentence of a general court 
martial."* 

An officer or soldier, having once belonged to the 
anny, will be liable, unless discharged in one or 
other of these ways. It has been decided in Eng- 
land, in the civil courts, that receiving pay as a soU 
dier is sufficient evidence of liability to courts mar- 
tial. This was determined in the court of common 
pleas, ^* on an application to that court for a prohi- 
bition against the execution of a sentence of a gene- 
ral court martial, against Samuel Grant. Lord 
Loughborough, in delivering the opinion of the 

* Art War U. S. 11. See also Law U. S. Jan. 1812.' 
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%?ourt, decreed that it was oi no eoMequencei 
whether it did appear, or not, that Grant was in pajr 
at the time ; Jar a person in pay as A sekKer^ ia 
fixed with the chaiacter oi a soldier } and if he 
once becomes subject to the military character, he 
can never be released^ but by a regular discharge."* 
Officers are amenable for ofiencest although com« 
mitted while mider arrest or suspension. Neither 
arrest nor suspension will deprive the officer of his 
commission, nor annihilate his powers. It is only 
a temporary suspension of powers, and not a suspen* 
sion of the obli^tions to perform duties. ^^ It may 
be asserted, without risking too much, that an officer 
under suspensiont may be considered strictly amena^ 
Me to martial law, for any trespass or transgression 
hie shall commit. Suspension is a specific punish* 
ment for a specific crime ; but it is a punishment 
which does not free a man from his military 
obligations. On the contrary, he is still considered 
as in the service ; he holds his commission, and at 
the expiration of the term of suspension, becomes a 
perfect man again. If therefore, during the continu- 
ance c^ this chastisement, he should attempt to go 
over to the enemy, to desert, or hold treasonable 
correspondence, he certainly is, in such cases, to be 
dealt with according to martial law.'^f Neither 
reason, nor the practice c^ other nations, will justify 
the doctrine, that au officer, deprived of this exercise 

 Tytler, p. 119: 

f Sallivan's Thoughts on Courts Martial, p. 8S» 
5 
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of his official powers, is also excused from his ame« 
nability to a military court, for offences committed 
during such suspension. Ahhough the pay of an 
officer or a soldier may be suspended, and the emo- 
lument be withheld by government, yet it does not 
take away the military responsibility; though that 
part of the contract of the government which re« 
spects pay, seems not >to be fulfilled. It must be 
recollected that the officer or soldier, when he enters 
into service, receives the promise of government for 
certain emoluments ; yet the officer and soldier, on 
their part also, are voluntarily bound to submit to 
discipline, and the rules and regulations of the war 
articles. The deprivation therefore does not annul 
the obligation ; it is not the fault of the government, 
but the crime of the suspended person ; and one 
crime cannot justify the commission of another. 

Persons on parole having been captured by the 
enemy, are not amenable to courts martid, until ex- 
changed. 

A person captured and paroled is still a prisoner, 
and only permitted to go at large. He cannot be 
subject to military law; because he is under the 
control, and subject to the call of the enemy. The 
prisoner thus at large in his own country, has not 
been restored to his rights of citizenship. He is not 
an elector nor legislator. Besides, it might be doing 
injustice not only to the individual, but the bellige- 
rent nation. It would be equally a violation of tho 
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laws of nations, to try , condemn, and execute a man 
on parole, as to execute the bearer of a flag of truce. 
So far is he from being considered as liable to court 
martial, that he cannot be considered as belonging to 
the country. 

Another description of persons, not citizens of the 
United States, may be subject to military law. These 
are such as may be apprehended as spies. 

** And be it further enacted, that in time of war, 
all persons not citizens of, or owing allegiance to the 
United States of America, who shall be found lurk- 
ing as spies^ in or about the fortifications or encamp- 
ments of the armies of the United States, or any ot 
them, shall suffer death, according to the law and 
usage of nations, by sentence of a general court mar* 
tial."* 

It is to be understood, that a person cannot be 
amenable to a court martial as a spy, unless he be a 
foreigner. If a citizen of the United States be found 
lurking as a spy, around a fortification or camp of 
the United States, he may be arrested for treason, or 
a misdemeanor, and punished by the civil authority, 
according to the aggravation of his crime. But this 
crime cannot constitute any military offence, cog- 
nizable by court martial, unless he belong to the 
army ; and if he belong to the army, he cannot be 
considered in the character of a spy. 

A case in point, is that of Elijah Clark, lately tried 
as a spy, by court martial at Bufialo, in the army of 

* Art. War U. S. 101. 
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the United States. The court adjudged the said 
Clark guiky, and awarded sentence df death. Aa 
as it was doubtful, whether he was a foreigner, and 
liable to be tried as a spy, the execution of sentence 
was suspended until the president of the United 
States should consider die subject The facts found 
by die court martial were, ^^ that Elijah Clark did 
cross from Canada into the United States, and did 
linger dbvat oat camp, as a spy, for the purpose of 
Bakiog a repeat of the state and condition of it, to 
our enemies. That Cbrk was bom in the state of 
New Jersey; that he continued to reside in the 
United Stales as a citizen thereof^ until about eigh« 
teen mcHitfais prior to August 1811, when he removed 
to Canada, and there married ; that his wife and pro- 
perty were in Canada, within the dominion and alle« 
giance of Great Britain." 

The president, after c(Hisideration, ordered the 
said Clark to be discharged, on the ground, .that as he 
was a citizen of the United States, he was not an^e* 
nable to a court nuolial as a spy ; and ike following 
order was issued firom the war departmoit : 

*^ I have now the honour to k^orm you, that the 
said Clark, being con^dered a citizen of the United 
Sdltes, and not Uabie to be tried by a court mardal as 
a spy, the president is [leased to admit, that unless 
he should be arrested by the civil authority for trea- 
son, or a minor crime, under a law of the state of 
New York, he must be dischai^d." 
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No other peraoas than those comprehended in these 
classes or descriptions oi people, are amenable to 
courts martial. Of course, no private citizen, or 
person in civil life, is amenable. ^ 

Since writing the preceding article, a military or* 
der has been published in the newspapers, which 
militates with the doctrine laid down in this chapter. 
Whether the doctrines contained in that order are cor- 
rect, or not, is of infinite importance to the citizens 
of the United States. The officer referred to, com- 
manding at a panicular post, declares to the public his 
determination to put in force martial law. The 
language is positive — That every citizen is liable to 
tourt martial for certain crimes therein named. Sadi 
an instance has never been known in a free countrv* 

m 

No military officer in the British service would dare 
to assume this po¥rer. As the doctrine is of such 
consequence, a part of the order will be quoted, and 
those remarks made which may appear prqier and 
suitable to the design and doctrine of this chapter* 
The order is dated Jan. 5, 1813. The following v$ 
the concluding part. 

*^ Some members of the community have been 
found so void of all sense of honour or love of coun* 
^try, or any other principle which has governed the 
virtuous of all nations and ages, as to hold corres« 
pondence with, and give intelligence to our enemies: 
It therefore becomes my Aity to put the laws inJuU 
force. The following sections of the rules and articles 

* For ameaabiUty of persons in sea service, see chap, x* 
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of war, which are equally binding on the citizen as the 
soldier^ are published for the iniormation of the pub- 

licy that no one may plead ignorance, as from this time 
henceforward^ they shall be enforced with the great- 
est SEVERITY." 

" Art. 56. Whoever shall relieve the enemy with 
money, victuals, or ammunition, or shall knowingly 
harbour or protect an enemy, shall suffer deaths or 
such punishment as shall be ordered by the sentence 
of a court martial. 

V Art. 57. Whoever shall be convicted of holding 
correspondence with, or giving intelligence to the 
enemy, either directly or indirectly, shall suffer death, 
or such other punishment as shall be ordered by the 
sentence of a court martial." 

(Signed) « ?. M. P. 

^^ Colonel 1 5th regiment, commandiug west Lake Champlain/' 

No one doubts the propriety of arresting such ci-r 
tizens, as may be so lost to a sense of their duty, as 
to have criminal correspondence with the enemies of 
their country. But such citizens are amenable to 
the civily and not to the military laxv. 

By the quotation above, it is evident, that the 
commandant intends to enforce martial law ; that is, 
will subject the citizens of the country to trial by 
court martial^ and to be executed according to their 
sentence. He says, these articles of war ^^ are 
equally binding on the citizen^ as well a^ soldier ;" 
and that " they shall be enforced with the greatest 

SEVERITY." 
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Neither by the constitution nor laws of the coun- 
try, are such trials authorized. It is evident from 
the articles of war, (without considering our consti- 
tutional rights) that these atticles are not " equally 
binding on the citizenj as well as the soldier.^* The 
act is entitled " An act for establishing rules and ar. 
ticle^ for the government of the armies of the United 
States.'* Observe — It does not say, for the govern^ 
ment of the citizens of the United States y but ** for 
the government of the armies of the United States." 

The intention of Congress is also evident from 
another consideration. If it had been intended to 
make this act ** equally binding on the citizen as 
well as the soldier," it would Have been expressed 
in some part of the act. But this is so far from be- 
ing the case, it is stated expressly,, that the articles 
of war are specially designed for a particular descrip- 
tion of people ; and lest none should be considered 
as amenable, except those of the regular army, twa 
articles are inserted, by which it is declared that not 
only the regular forces shall be subject to these arti- 
cles, but also the ** militia when in actual service^ and 
sutlers and retainers to the camp."* Without this 
special provision, neither the militia in actual service^ 
nor sutlers^ nor retainers to the camp, would have 
been amenable by the articles of war. 

Much might be said on this interesting subject ; 
but the articles of war alone are sufficient to estab- 
lish the doctrine of the preceding chapter, without 

 See Art. War U. S. 60 and 97. 
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advatiiig to the consdtutioiial right of trial by a jf«ry 
of the countiy. 

If this new doctrine be estaUished^ that a military 
officer can, with impunity, declare martial law to ex* 
ist ; and put in executicm his intention to '* enforce it 
with the utmost severity ;" then indeed are our liber- 
ties fled— the cwil is subject to the military power—* 
and a complete militaiy despotism prevails. 

It is a consoling thought, that this doctrine cannot 
be suppcHted, nor the practice of it carried into ef- 
fect, so long as due vigilance is exercised by a free 
people. Those who are jealous of their rights wiU 
^ply the remedy for these abuses in season ; will 
meet such encroachments at the threshold. The re« 
medy is found, not only in our constitution and laws, 
but in precedents from high authority ; which wiU 
be pointed out in chap. xvii. of this work. 
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CHAPTER V. 



\ 



OF ETIDENCC 



Whilst the character, the property, and lives of 
«our fellow citizens may depend on the decisions of 
courts martial, it is of the highest importance that 
those who are to compose those courts should be 
guided by correct and fixed rules as to the ad« 
mission of evidence. If an incompetent witness be 
admitted, or a competent witness be excluded, an 
injury may be done to the accused or the govern- 
ment, for which every member of the court martial 
ought to feel himself responsible. 

It is not consistent with the design of this wo9?k, 
to give an elaborate chapter on this subject ; but it 
is deemed necessary that a few general rules should 
be laid down for the direction of courts martial. 

" The rules and doctrines of evidence, as admit- 
ted by law in all criminal cases, or in pleas of the 
crown, are adhered to, in nearly the same manner, 
upon trials at naval and military courts martial."* 

The powers of a court martial are derived prima- 
rily from the statute, and can have no rules of evi- 
dence peculiar to itself. It is said to be a clear and 

* M' Arthur. 
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indisputable principle of law, that whenever, by a 
legislative act, a new judicature is erected, without 
prescribing any particular rules of evidence for its 
government ; the common law will supply its own 
rules ; from which such new erected court cannot 
depart.* 

Evidence is of two kinds, viz. 

1. Ffva voccj or parole evidence, or such as is 
^ven by witnesses in court. 

2. Written evidence ; such as records, deeds, and 
other authentic papers. 

Of this last there are two kinds, viz. public and 
private. 

Public written evidence is such as may be derived 
from statutes, proceedings of legislatures, civil courts, 
military courts of inquiry, military records, orders, 
rosters, &c. 

Authenticated copies o{ all such papers may be ad- 
mitted as evidence; but copies of private papers 
cannot be admitted. 

Private written evidence is such as may be deriv- 
ed from the parties individually ; such as letters of 
correspondence, contracts, &c. 

Parole testimony respecting papers in existence 
(or such papers as would, if produced, be consider- 
ed as -written testimony) cannot be admitted. 

" It is a general rule (says Tyfler) that in all cases 
the best evidence of which the matter is capable, shaH 

* Marshal's opioion in the case of sergeadt Grant. 
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be resorted to, provided that evidence can be 
brought. If that is impossible, the court wiU re* 
quire the best evidence that can be had." 

No evidence can be received against a prisoner 
but in his presence.; therefore, it is agreed that what 
a strdnger has been heard to say, is in strictness no 
manner of evidence, either for (x against the pri. 
sonen* 

Verbal confessions, and what a prisoner has been 
heard to say at any time in conversation, or by obser* 
vation relative to the matter in issue, may be given 
against him. And therefore words i^oken at any 
time, may be given in evidence to support an overt 
act of high treason, though not treason in themselves. f 
But confessions or acknowledgment of facts tending 
to criminate, are never to be received in evidence if 
it appear that any promises of favour or menace of 
punishment have been used to obtain them. 

But though the declarations of a prisoner re* 
specting facts, or which apply to the particular case 
charged, the intent making part of the charge, may 
be given against him, they cannot Jbr him, except 
for the purpose of explaining or palliating the effect 
of such declarations, j: % 

What a witness hath been heard to say at anothet 
time, may be given in evidence, in order either to 
invalidate or confirm the testimony which he gives 
in court. ^ 

* Hawkins' Pleas Crown, chap. 65. + Ibid. chap. 56. 

X BuUer's Nisi Prius, 294. § Hawkins' P. C. chap. 56. 
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It is a settled rule of law, that no evidence is to be 
given against a prisoner, but in his presence.^ 

The depositions of witnesses taken ex parte be- 
fore a magistrate, on an examination concerning a 
misdemeanor, cannot be read in evidence on the trial 
of the party, after the death of the deponent.t 

All witnesses are to be indulged the privilege of 
making explanations respecting the testimony they 
have given ; but such explanation must be inserted 
in the minutes of the court martial by the judge ad- 
vocate, and his original testimony must remain on the 
records ejitire. If a witness requests to be indulged 
the liberty to withdraw his first testimony, and testify 
difierently, his last testimony may be received ; but 
he cannot be indulged with erasing his first testi- 
mony : Because the commanding officer, who must 
finally approve or disapprove of the decision or sen- 
tence on the case, would not otherwise have an equal 
chance to decide as to the credibUity of such testi- 
mony. The witness, however, is to be indulged in 
giving his reasons for the alteration of his testimony, 
if he request it, which also must go on the record 
for tKe consideration of the court and commanding 
iMcer. 

. , No witness is to be indulged in reading his testi- 
mony, from a paper previously prepared ; but it is 
saitl, that a witness may revert to "-written notes for 
* 

* Hawkins P. C« chap« 56. 
+ 1 Salk. 281. 
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the aid of his memory, and for the greater precision 
of his testimony." 

Hearsay evidence as to facts is not admissible. 

There may be exceptions to this rule ; as in 
prosecution for murder. When the deceased, while 
in the declared apprehension of death, or in such 
imminent danger of it as *must necessarily have 
raised the apprehension in his mind, has made a 
relation of the manner in which the offence was com- 
mitted ; such relation has been received as evidence 
against the prisoner, though the person making it 
was not formally sworn.* 

Whenever a prisoner's confession is made use of 
against him as evidence, it is but justice and reason, 
that his whole confession shall be taken toother (and 
not by parcels) so as to be evidence as well for, as 
against him.f 

Comparison of hand writing is not conclusive evi* 
dence. 

The comparison of hands is no more than a pre- 
sumption, founded on the likeness, which may easily 
fail, because they are subject to be counterfeited. 
Therefore, where the comparison of the hands is the 
only evidence in a criminal prosecution, there is no ' 
more than one presumption against another, j: 

Evidence must be applied to the particular fact in 
dispute ; and therefore no evidence not relating to 
the issuey or in som^ manner connected with it, can 
be received. § 

* Peake's Evidence, p. 16, + Mod. Reports. 

\ 6ilbert*s Evidence, p. 54. § Peake's Evidence, p. 6. 
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'^ The only use of evidence being to ascertain tbe 
truth of disputed facts, it follows, that none is re- 
quired in suppcMt of those allegations which are not 
denied ; and the admission of any thing on record, or 
by any other formal act in the course of a cause, not 
only prevents the necessity of proofs, but precludes 
the party making such ^admission from offering any. 
evidence to the contrary. But when either party has 
made an affirmative allegation, which is denied by his 
adversary, either by a traverse of that particular fect^ 
or by a general denial of the whole case, (where that 
mode of pleading is permitted) the party whose alle- 
gation is denied, is in general required to prove it ; 
for the negative not admitting in its nature of direct 
proof, he who denies a fact is not called upon to give 
that evidence which can only be circumstantial, till 
some evidence has been given to prove the fact 
alleged."* 

By this doctrine it is evident, that no testimony is 
to be admitted before a court martial in behalf of the 
accused, when no evidence is produced against hinu 
Nor is it necessary, on the other hand, (when the ac- 
cused admits the facts alleged) to admit evidence 
against him. But for a general rule — 

Whenever the prosecutor or prisoner, requires 
the admission of a witness, the person is to be ad* 
mitted, unless he be considered by the court as an 
incompetent witness. The qu^on of competency 

* Peake's ETidence, p. 71. 
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of a witness is to be decided by the court. Either 
the prosecutor or prisoner has a right to except to 
the competency or credibiUty of a witness; but the 
exception^ and the decision of the court, must be 
entered on the minutes. In civil cases the court 
decide the competency of the witness, and the jury 
decide as to his credibility ; but in courts martial 
both the competency and credibility are decided by 
the court. 

" No two words have been more confounded to- 
gether, and consequently less understood, than the 
words competent and credible* A witness is {H'oper- 
ly said to be competent, whenever he can be at all 
examined before a court of justice, and this compe^ 
tency is a question of law to be determined by the 
judge, previous to his giving evidence in the cause. 
If the law permits him to be examined, his credibility 
forms the most important part of the consideration 
odhcjury; and they must decide on this according 
to the opposing or corroborating circumstances of 
the case.* 

Some general rules will now be noticed respecting 
the admission of witnesses. 

All persons are to be excluded as incompetent 
who fall under the following disabilities. 

1. Those who have an int^est in the event of 
the prosecution ; that is, expect to gain or lose, or 
have become a party in a similar cause pending. 

» 1 Burr. 417. 
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The general rule now established is, that no ob* 
jection can be made to a witness on the ground of 
interest, unless he may be immediately benefited or 
injured by the event of a suit ; or unless the verdict 
to be obtained by his evidence, or given against it, 
will be evidence for or against him in another action 
in which he may afterwards be a party. Though a 
smaller interest furnishes a strong argument against 
his credibility y it does not destroy his competency.^ 

The interest which a member of a court martial 
may have as a member of the court does not render 
him incompetent. He is however to be sworn as 
other witnesses are, if he is called to give testimony. 
But it i^ improper that an individual member should 
communicate any thing to the court, informally, 
.which might influence their opinions. Such infor- 
mation is not to be regarded by the court, as it makes 
no part of the record. 

A Judge advocate may also be sworn, to testify 
wliat he may have known respecting the case before 
the commencement of the trial, or what came, to his 
knowledge as a private citizen. 

2. Certain relations in society occasion incompe-' 
tency as witnesses. Such as husband and wife. " No 
one can be witness for himself; and it follows of 
course, that husband and wije^ whose interests the 
law has united, are incompetent to give evidence on 
behalf of each other, or any otljer persons whose 
interests are the same. And the law, considering 

* Peake*s £?idence, 155. 
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the policy of marriage, also prevents them from giv- 
ing evidence against each other.* 

There are other relations in society ^ which may 
detract from the credibility of a witness, and yet not 
render him incompetent. 

5. Those who may have been convicted of crimes, 
such as perjury, forgery, &c. are to be excluded as 
incompetent witnesses. 

" Treason, felony, and every species of what is 
called in our hooks the crimen /alsi^ such as peijury, 
conspiracy, barratry, (attaint of false verdict) &c 
prevent a man when convicted of them, from being 
examined in a court of justice.^f 

A mere verdict of a jury, or conviction without 
judgment of court, is not sufficient to fix the crime 
on the person so as to disqualify as a witness. For 
although it be the infamy. of the crime which dis- 
qualifies, yet the person is not considered as legally 
guilty, until it is so declared by judicial authority. 
Nor does an infamous punishment alone disqualify. 
" According to modern authorities, it is the infamy 
of the m/wtf, and not the punishment, which disquali- 
fies from being a witness. And therefore persons 
stigmatized by an infamous punishment, such as 
being set in the pillory, are admissible witnesses ;, 
unless the punishment was inflicted for forgery, per- 
jury, or other species of the crimen falsi^ or other 
crimes of an infamous nature.'' J 

* PeaWs E?idence, 181. + Peake'a Evidence, 133, 

\ 2. Hawkins* Pleas of the Crown, chap. 46. 

7 
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4. Those persons who disbelieve the existetice of 
a Supreme Being, aitid a future state of rewards and 
punishments, are excluded as incompetent witnesses. 

As the sanction of an oath depends on the belief 
of a God, he who disbelieves the attributes, or ex- 
istence of the Supreme Being, cannot bind his con- 
science by an oath. Therefore professed Atheists^ 
from principle, and those who from ignorance and 
barbarism have no impressions of religion, are justly 
declared incapable of giving testimony upon oath» 
But it is not necessary that a witness should profess 
the christian religion. Jews are competent witnesses, 
as are also Mahometans. So likewise, persons of 
other religions, provided they solemnly swear by 
Almighty God, that they will tell the truth, the whole 
truth, and nothing but the truth. ^ 

It has been determined, '* that the evidence of t 
Gentoo, sworn according to the ceremonies of his 
own religion, was admissible ; and the general prin- 
ciple establbhed, that the testimony of all infidels, 
who are not Atheists, was to be received. ^ But a 
person who has no idea of the being of a God^ is not 
admitted* "t 

5. Those persons are excluded as incompetent wit«- 
^iiesses, who have not sufficient intellects. Such are 
ideots, insane persons, and infants who have not 
sufficient discernment to understand the nature of 
an oath. 

* Tytler, MS. f Feake's Evidence, 149 , 
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^^AU perB<mis who are examined ^s witnesses 
must be fuUy possessed* of their understanding, that 
is^ such an uoderstanding as enables them to retain in 
memory the events of which they have been witness 
ses, ^d gives them a knowledge of right and wrong. 
Ideots, and lunatics, while under the influence of 
their malady, not possessing this share of understand- 
ing, are excluded : as are also children of so earif 
an age as to be incapable of any sense of truth.'^* 

*^ (deots and children bf tender age are excluded 
from giving testimony, on account of defect of un- 
derstanding ; but as the opening and growth of the 
understanding is very various in different individuals^ 
the law has fixed no determined age for their admis- 
sibility as witnesses. A child of nine years of age 
ihas been allowed to give evidence ; but the credit to 
be given to such testimony must always rest with 
the court J^nd jury. Mere rveakne^ of intellect, 
(does not render a witness incompetent, though it 
may discredit his evidence. Persons deaf and dumb 
irom their birth, may be admitted as witnesses, pro* 
vided they are capable of distinct information by 
means of signs, and able, either by writing or by 
signs, clearly and unequivocally to express thev 
jknowledge of facts, or make their testimony plainly 
intelligible to the court, and provided likewise they 
can give clear intimation that they understand the 
moral and religious nature of an oath."t But in 

* Peake*« EfWoice, IM. + Tytler, 292* 
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such cases, some person familiar with the mode of 
communication used by the witness must be sworn 
truly to inform the court what he communicates by 
signs, and shall also make iLnown the oath to the 
witness. ^ 

In civil courts, witnesses who are professional 
men, are allowed, and sometimes are required to 
give an opinion respecting certain facts, which may 
relate to their profession. Other persons are not 
admitted to express opinions. It is on this principle, 
we presume, that military men as witnesses are some- 
times called upon for their opinions before courts 
martial. 

" It has frequently occurred (says M^Arthur) at 
courts martial in the army and navy, that a witness 
has been desired, under particular circumstances, to 
give his opinion to the court; and this on many 
occasions may be strictly proper and necessary for a 
witness to do when called upon ; particularly in 
such cases as relate to the operations or evolutions 
of an army or fleet ; whether in the opinion of a wit- 
ness, they were carried into complete or imperfecjt 
execution, by the person tried for disobedience of 
orders in battle, or for not having done his utmost." 

Questions of opinion were put to some of tl«i 
witnesses on the trial of admiral Keppel and vice-ad- 
miral Sir Hugh Pallifer, and the answers admitted 
in die body of evidence.* 

* See Trials of Admiral Keppel, &c. 
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OF PLEAS* 



In all trials before a court martial^ it is necessary 
that the accused should make a plea, or at least have 
the opportunity to plead, before the court can pro- 
ceed to the examination of witnesses. 

These pleas may be either, 

I. The general issue, or "not guilty." 

> • 

II. A plea in bar of trial. Or, 
IIL A plea to the jurisdiction of the court. 

I. General issue. 

The plea most commonly made use of in courts 
martial is that of the general issue, or mere denial 
of the charge or charges alleged — Not guilty. 

Under this plea, all the facts will be permitted to 
be given in evidence, and even in justification of the 
act or acts alleged. 

This plea must be simple, and plain, and positive, 
and without any qualification. Tytler observes, 
that the words of Sir William Blackstone on this 
subject, (although strictly speaking, relate to the 
civil courts) are equally applicable to courts martial. 

** In case of an indictment for felony or treason, 
there can be no special justification put in by way of 
plea* As an indictment for murder, a man cannot 
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» 

plead that it was in his own defence, against a rob' 
her on the highway, or a burgler, but he must plead 
the general issue, ** not guUtt/y^ and give this spC'- 
cial matter in evidence. For, (besides that these 
pleas do in effect amount to the general issue, since, 
if true, the prisoner is most clearly, not guilty ;) as 
the facts in treason are said to be done proditorie, et 
contra {ligeantia sua debitum) and in felony, that 
the killing was done felonice ; these charges of trai- 
torous and felonious intent, are the points, and very 
gist of the indictment, and must be answered by the 
general negative, not guilty ; and the jury upon the 
evidence will take notice of any defensive matter, 
and give the verdiet accordingly, and as effectually, 
as if it were, or could be specially pleaded. So 
that this is, upon ail accounts, the most advantageous 
plea for the prisoner."* 

^* General issues^ it is said, were framed in words 
calculated to deny the whole c^ the fgQt$ alleged in 
the declaration, and proper, and in gtnenU necessiar 
IT, when the defence merely depies the plaintiff's 
allegation, and refers the matter in dispute to the 
proper judges, whether or not the fact complained of 
was committed."! 

** Any matter of de&nce which denies what th^ 
plaintiff would, on the general issue be bound tp 
prove in the first instance, in support of hi^ ^kction, 
may and ought to be given in evidence under tbftt 
plea.j: 

* Blackstone's Com. book 4. chap 26. p. 338. 
+ S Chitty on Pleading. i Ibid. 
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IL Plea in bar* 

The ttocused having b6ch arraigned before a court 

martial, may WM^ the jJea of the " general issue^^^ 

and give in his plea in bar of a triah The first i^ 

giv^n that the trial^may proceed 5 the last to prevent 

a trial. 

" Pleas in bar, are calculated to shew, either that 
the plaintiff never had any cause of action, or if he 
had, that it is discharged by some subsequent mat^ 

ter.'^* ' 

The accused may plead in bar— 

l»r That the crime for which he is accused is cog^ 
fiiiable by the civil courts only. As when the crime 
alleged is not an offence against military law, and 
therefore the prosecutor could have no ground of 
accusation. 

2. He may plead in bar of trial, that he has once 
been tried for the same offence, in a court proper to 
try the same* 

Of this, however, he must produce the record of 
the court ; and also may exhibit the 87th Article of 
War of the United States. " No officer, non-com- 
missioned officer, soldier, or follower of the army, 
shall be tried a second time for the same offence." 

3. He may plead in bar of trial, the promise from 
proper authority, that he should be exonerated, by 
becoming a witness in behalf of government, again$t 
an accomplice for the same offence^ 

* Tidd'ft Practice, 690. 
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In the British courts, it is said, that a pardon for 
the offence may be plead in bar. But in this coun- 
try, there is no ofiicer who has power to pardon pre- 
vious to convictioti and sentence. But an assurance, 
(to a person supposed to be guilty of a crime,) that 
he shall be clear, provided he shall assist the state in 
the conviction of other criminals, may be a good 
plea in bar before a court ; and if it is received by 
them, it operates as an acquittal, and of course pre- 
vents any further proceedings against him. 

4. He may plead in bar of trial, the act of limita- 
tion, or article of war, which forbids courts martial 
to try any offence, committed more than two years 
before the order issued for calling the court martial : * 
and in the militia ; that the offence was committed 
more than one year previous to the exhibition of a 
written compIaint.t 

As the court is to decide as to the validity of all 
these pleas, it is hardly necessary to observe, that 
the party must be prepared with sufficient testimony, 
to substantiate the justice of his claim. 

III. The accused may plead to the jurisdiction, or 
competency of the court. 

It is to be remembered, that these pleas, either to 
the jurisdiction, or in bar, are to be made before 
the general issue is joined, or any other act commit- 
ted, by which the jurisdiction or competency of the 
court is acknowledged. 

* Article War, U. S. 88. 

+ Mass. Mil. Law, sec. 34, art 6. 
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To the jurisdiction of the court may be plead, 

I. That the court is not legally detailed. Therefore 
cannot take cognizance of the ofience alleged. 

1. As when officers are detailed of such rank as ren- 
ders them ineligible as members; or when the 
offence is capital, and the court is detailed from the 
regiment. 

No officer shall be tried but by a general court 
martiaij nor by officers of inferior rank, if it can be 
avoided,* In case the plea is made to a regimental 
court martial, the court cannot over-rule it ; and he 
will need no other evidence. But if it respects the 
inferior rank of members, it will be incumbent on the 
accused to shew, that they are not only of inferior 
rank^ but that others might have been summoned of 

suitable rank. 

2. As when the court is detailed from improper 
corps of the army or militia. 

No court detailed from a militia corps can be 
competent to the trial of an individual of the regular 
army ; nor one detailed from the regular forces, for 
the trial of an officer or soldier of the militia : and 
this objection is good, whether it applies to the court 
wholly, or partially. For a single member of the 
militia corps, cannot sit with the United States offi- 
cers ; nor one of the regular forces, with the militia-f 

* Art. War, U. S. 75. 
+ See Art. War, U. S. 97. 
8 
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In such case, the accused has the evidence in the 
breasts of the court themselves, and such plea cannot 
be over-ruled by the court. 

3. When officers are detailed by the arbitrary 
will of the officer commanding, without regard to the 
roster, it may be considered as another instance of 
illegal detaih 

A detail for a militia court martial is particularly 
pointed out in the law, and a variation would render 
this plea valid. *^ Major generals shall be detailed 
by the commander in chief, from the general roster. 
Brigadier generals, by the commanding officers of 
divisions, from the division rosters. Lieutenant 
colonels and majors, by the commanding officers of 
brigades, from the brigade rosters. Captains and 
subalterns, by the commanding officers of regiments, 
or battalions, from the regimental or blittalion ros-» 
ters.* 

Without any statute on this subject, the immemo- 
rial usage of regular detail, would secure to the 
accused officer or soldier, of a free country, an impar* 
tial detail of court martial. It cannot, at any rate, 
be consistent with a free government, that one man 
should be permitted to pack a court martial accor* 
ding to his own pleasure ; and to select such officers 
as he may know are inimical to the person accused. 
In such a case, it will be competent to the accused, 
to plead to the jurisdiction, or competency of the 
court. 

* Mass. Mil. |iiw, sec. 31. 
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If but a part of the court are improperiy, or ille- 
gaily detailed, it may be a question, whether the ac« 
cused shall not be compelled to except to those 
members, individually, by challenge. 

There cannot be a doubt but he would have the 
right to challenge a member, who was improperly 
detailed, should he prefer that mode. But if there 
be such a number of members in a similar predica* 
ment, or any other cause to induce suspicion of aa 
intentional, Jalsef end wicked detail^ he ought to 
make an exception to the whole court. If he should 
have discovered a part of unsuitable rank, and others 
illegally detailed, he may presume there are others* 
not come to his knowledge, who may be equally 
exceptionable. Would he not, therefore^ have 
strong grounds of presumption, at least, that there 
was an improper desiign, in the detail of the whole 
court. 

Every citizen, or soldier, has a right to a fair and 
impartial trial, when his character and property are 
at stake ; and certainly on a trial for his life. It is 
for the interest of the country, that the accused 
should not only have a fair trial, but that he, and 
his friends, be satisfied that he has such a trial ; and 
that no undue measures are attempted by those in 
office, to procure his condemnation.^ 

* Every officer who makes aa improper detail, is liable to a 
court martial. 
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II. It may be another plea to the jurisdiction or 
competency of the court, that it is not composed of 
the requisite number of members. 

By the 64th Article War, United States, a ge- 
neral court martial shall consist of any number of 
commissioned officers, from five, to thirteen; but 
never to consist of less than thirteen, where that 
number can be convened without manifest injury to 
the service. 

If the number is less than five, the evidence is 
with the court ; if five, and less than thirteen, then it 
is incumbent on the accused, to shew that the whole, 
or a greater number, might have been detailed and 
assembled " without manifest injury to the service.^^ 
Either of these being proved, this plea must prevail. 

It has already been remarked, that the court have 
the right to decide on the validity of these several 
pleas. If the decision is against the prisoner, or 
accused, he has still a right to resort to the *^ general 
. issue^^^ or plea of " not guilty J*^ This plea may be 
only considered as waved for a time, to which he 
will resort in case of necessity. *' With respect to 
these pleas," says Tytler, *' although if admitted, 
they are conclusive in favour of the prisoner, they 
are not, if repelled, conclusive against the person 
who urges them ; that is to say, if the court shall 
determine against him upon the plea in bar, he shall 
not be thereupon immediately convicted ; but shall 
still be at liberty to resort to the general issue, or the 
plea of not guilty to the charge." 
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" The law" (says Blackstone,) " allows many pleas 
by which a prisoner may escape death ; but only one 
plea^ in consequence of which it can be inflicted; 
viz. on the general issue, after an impartial examina- 
tion and discussion of ib&facts.^^* 

In case the accused does not succeed in any of 
his pleas, either in bar, or to the jurisdiction of the 
court, it may be a matter of doubt, whether it be 
expedient to make use of his privilege in pleading 
the general issue. It may be a matter of right ; but 
not of expediency, in every case. If his pleas are 
repelled by the court, illegally, he has his remedy in 
the civil courts.t 

No person, accused before a court martial, can be 
compelled to make use of any, or either of the pleas 
of which we have been speaking in this chapter. 
1. He may plead guilty^ if he pleases. 2. He may 
answer foreign to the purpose. 3. He may stand 
mute. 4. If not a prisoner, he may withdraw. 

In either of these cases, the court will proceed to 
their decision and sentence. But it is desirable in 
all cases, that the accused should make use of his 
privilege in a plea. But if he persist ; then the 
court will form their sentence according to the cir- 
cumstances last named. If he answer foreign to the 
purpose, stand mute, or withdraw; either of them is a 
contempt of the court, and of the necessary regulations 

* Blackstone, to1« 4. p. 26. 

+ See Chap. xvii. Ob the liability of courts martial to civil 
courts. 
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of the country for the promotion of military order 
and discipline. *' When a prisoner, arraigned be- 
fore a general court martial, shall, from obstinate and 
deliberate design, stand mute^ or answer foreign to 
the purpose ; the court may proceed to trial and 
judgment, as if the prisoner had regularly pleaded, 
not guilty.* If he confess the fact, the court arc 
to learn whether he has been compelled to confess 
through fear, or any other improper measures.. " Free 
and voluntary confession, it is said, is deserving of 
mercy, which the court ought to consider in their 
sentence. If the confession appears to have orig^« 
nated from compulsion of any kind, it is to be re- 
jected, and the court ought to proceed in the trial," 
as though the prisoner had plead the general issue, 
"not guilty." 

* Art. War. U. S. 70. 
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CHAPTER VII. 



PROCEEDINGS OE COURTS MARTIAL. 

The court having been organized, as stated in 
Chap. II. ; the prisoner, or accused, is called, and, 
having answered to his name, the articles of accusa- 
tion are read* The judge advocate, having complet- 
ed the reading of th^ charges, calls on the prisoner 
for his plea. Unless the judge advocate has been 
notified of some particular plea designed by the 
accused, he demands of him—" Are you guilty, or 
not guilty of the matters of charge ?" If the answer 
is, not guilty ; the court will proceed in the trial* 
Here it may not be improper to remark, that the 
person to be tried, may, in this stage of the proceed* 
ings, move the court for a postponement of his 
trial, if he is not prepared for his defence. The 
prosecutor has also the same right; but a postpone- 
ment cannot be claimed by either party. The rea- 
sons are to be suggesited to the court, by the party 
who makes the motion ; and the court will consider, 
and decide thereon. 

The reasons for postponement may be the fol- 
lowing. 
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1. Absence of material witness, or witnesses; 
there being reasonable ground of belief, that they 
may be obtained at a future tifne stated ; and the 
party not having been guilty of neglect, in his en- 
deavours to procure their attendance. To these 
facts the party must make his affidavit ; and if that 
of the witness, or witnesses referred to^ can also' be 
obtained^ it tvill be more likely to succeed. Also the 
certificate of the sickness of the witness, will be good 
cause of postponement. The certificate must come 
from a surgeon of the army, or navy, or militia, or 
from some respectable physician ; and the opinion 
also inserted that the witness is unable to attend. 

2. It will be good reason for postponement that 
the prosecutor or accused is sick, and unable to 
attend. This also must be certified by tlie surgeon 
or some other respectable physician. 

** The postponing a trial is not a matter of right, 
either when made on the part of the prisoner, or on 
the part of the government. For in either case, the 
court in its discretion, even though an affidavit be 
made,' may refuse to grant the motion."* 

The court having determined to proceed in the 
trial, the judge advocate, if he deems it necessary, 
will make a concise statement of facts expected to 
be proved on the part of the government. He then 
calls the witness, to whom, by leave of the court, he 
administers the following oath. 

• Foster. v 
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** You swear (or affirm, as the case may be) the 
evidence you shall give in the case now in hearing 
shall be the trutfi, the whole truth, and nothing but 
the truth. So hdp you God.''^ 

" On the trials of cases not capital, before courts 
martial, the deposition of witnesses not in the line or 
staff of the army, may be taken before some justice 
of the peace, and read in evidence, provided the pro- 
secutor and person accused are present at the taking 
of the same, or are duly notified thereof, "f 

**A11 persons shall be holden to appear and give 
evidence before any court martial, when thereunto 
summoned by the judge advocate or justice of the 
peace, under the same penalties for neglect as are by 
law provided against witnesses who neglect to appear 
when summoned to give evidence in a criminal pro- 
secution."J 

It is frequently the practice in court martial trials, 
to exclude the witnesses, and admit only one at a 
time. But this is for the determination of the court. 
When either party moves that it be adopted, the 
court will direct them to withdraw to an adjoining 
apartment, and wait the ordtr of the court. 

^* It is proper (says Tytler) that in the commence- 
ment of every trial, and indeed in the outset of every 

 Art. War U. S. 73. 
+ Art. War U. S. 74. 
:j: Mass. Mil. Law, sect. 31. 
9 
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day^s proceedings, the judge advocate should give 
warniiig to ail who are cited as witnesses, and who 
mav < hance to be present, to retire, and not enter the 
court, till they are officially called upon." This or* 
der must allude to those only, who have not testi- 
fied. 

The judge advocate will call each witness in behalf 
of the prosecutor, who acts for the state ; and as the 
witness relates the facts, concemii^ the accusations, 
he takes minutes of the evidence on the reccM'ds of 
proceedings, preserving as near as possible the words 
of the witness. The accused is then permitted to 
cross examine the witness* The questions are all 
put under the direction of the court; and sUch ques« 
lions only as are relevant to the cause in hearing, are 
allowed; and the court will not sufier any other ques* 
tions to be placed on the reccH'd. All questions, either 
by prosecutor or accused, ought to be handed in 
writing to the judge advocate, and inserted in the 
minutes of proceedings. The court, in the last 
place, put such questions to the witne^ as may be 
thought proper and necessary. This order of exami- 
nation of witnesses should be adhered to as a general 
rule. It will save time, and prevent confusion in 
the record ; as the judge advocate keeps the correct 
record of all questicvis, answers, and evidence of the 
whole proceedings, in the manner they occur. 

The witnesses on behalf of the government being 
produced, and the examination closed, the person* on 
trial has ^ right to enter into his defence, by ans3/i^r' 



I 



■\ 
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ing the prosecutor's address, (if one was made to the 
court J ^' and may comment on the evidence, and 
enter mto a detail of the exculpatory evidence he 
means to bring forward/'* 

The accused having finished his questions to the 
witness, the prosecutor may cross examine. The 
questions on both sides are put through the judge 
advocate* The court ccmclude the examination, if 
if they please ; and the questions and answers are in« 
serted by the judge advocate. 

If the court be adjourned from day to day, the 
minutes of proceedings of the previous sittings are 
to be read each morning at the opening of the court, 
when any witness may have an opportunity to cor* 
rect his testimony, should it be made to ^pear that 
the judge advocate had taken it down incorrecdy. 

The parties having completed the presentation and 
examination of witnesses, the accused may claim of 
the court the privilege of summing up the testimony 

* It has been made a question, wbether the prosecutor has a 
right to reply to this statement or opeDing of the prisoner or 
accnsed, in this stage of the business. It has been decided in 
the case of Admiral Keppel, and also the case of Major J* 
Gordon, that the prosecutor could not be permitted to reply. 
^^ The prisoner may submit his defence to this court either rer- 
bally, or in writing ; and a prosecutor has no right to repfy. 
Vice Admiral Paiiiser claimed this right at the trial of Admiral 
Keppel, but the same was objected to by. the Admiral. The 
court cleared to deliberate upon the question, and was of opi. 
nion, that the same was unprecedented, and could not be com- 
plied with." M* Arthur on Courts MartiaL : 
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adduced for his exculpation, and making such re^ 
marks as he may judge necessary for his defence. 
This is most commonly done in writing. If it is 
intended for the record, it must in all cases be done 
in writing. To this the prosecutor may reply. 

If the accused is not prepared for his defence im- 
mediately on the close of the examination, the court 
will, on motion, adjourn a reasonable time for his ac* 
commodation. 

.All adjournments must be made bcjore the sun's 
setting, and to a time after the sun^s rising. " Nor 
shall any proceedings or trials be carried on, except- 
ing between the hours of eight in the morning and 
three in the afternoon, excepting in cases which (in 
the opinion of the officer appointing the court mar- 
tial) require immediate example."* 

**A11 trials by court martial shall be carried on in 
the day time."f 

Although the trial may be considered as closed 
when the reply of the prosecutor is finished, yet the 
court, on motion of either party, wiU permit further 
testimony ; either as explanatory of former testimo- 
ny, or in support of the credibility of witnesses. 

The parties having finished their testimony, and 
submitted their observations for the consideration of 
the court, the spectators and parties will retire. The 
court will then proceed to the consideration of the 
evidence adduced, to support the allegations of the 

* Art. War U. S. 75. 

i Mass. Mil. Law, sect. 3h 
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prosecutor, and the defence of the accused. In this 
case, and in all deliberations, a court martial sits with 
closed doors. The judge advocate remains with the 
court, and reads the whole testimony which has been 
given in course of the trial. Members of the court, 
who have taken minutes, will have an opportunity to 
compare and correct, if there be any error in the mi. 
hutes. When the subject has been fully discussed, 
and understood by every member, the judge advo* 
cate will then demand of the several members, on 

each and every article of charge Is A. B. the 

person on trial, guilty or not guilty of the first (or 
second, as the case may be) specification or article of 
charge, as alleged against him ? 

The answer is — " guiltt/^^—or^ as the case may be 
not guilty y 

When the votes are called for on a question, the 
judge advocate shall begin with the youngest in com* 
mission, and proceed regularly to the eldest."* 

'^ All the members of a court martial are to behave 
with decency and calmness ; and in giving their 
votes are to begin with the youngest in commis- 

sion."t 

Provided a sufficient number- pronounce the per- 
son on trial — " ^t/f%"— the court will immediately 
pass to the consideration and decision respecting the 
sentence. When the sentence is determined, the 
whole proceedings are sealed up, authenticated by 

* Mass. Mil fiaw, sect. 31. 
+ Art. War U. S. 72- 
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the president and judge advocate, and immediateljr 
transmitted to the war department, or person ap- 
pointing the court martial* 

To constitute a vote of condemnation^ or guilty, 
in a capital offence, or where sentence of death is to 
be awarded ; it will be necessary that two thirds of 
the members concur. 

" No person shall be sentenced to suffer death but 
by the concurrence of two thirds of a general court 
martial, nor except in the cases herein expressly men- 
tioned."* 

It is necessary to keep in view the distinction be- 
tween the judgment and sentence. The sentence 
supposes a previous judgment of *^ guilty ^ We 
have no hesitation, therefore, in saying, that the arti- 
cle of war alluded to, means, that " no sentence shall 
pass," unless two thirds of a general court martial 
have pronounced him (the prisoner) guilty. Although 
we find no article of war of the United States, which 
states the number necessary to constitute a convic- 
tion, yet it may be fairly drawn from the last quoted 
article. We are to presume the same number is 
necessary to pass sentence, as to pass a judgment of 
guilt ; if not, we should have frequent instances of 
conviction, without punisment. 

On this subject, the law of Massachusetts is par- 
ticular. Sect. 31. *'At all courts martial, unless txvo 
thirds of the members agree that the accused is guil* 
ty^ die judge advocate shall record his acquittal." 

» Art. War. U. S. 86. 
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If it appear by the votes of a court martial , that 
the accused is not guilty ^ judgment of acquittal is 
inserted in the minutes ; and the whole proceedings 
are sealed up, attended with the same formalities in 
the transmission to the war department, as when 
there is a judgment of ** guilty ^^^ and corresponding 
sentence. 

When the court have voted the accused not guH- 
ty^ a bare acquittal will not always be just. An ac- 
quittal merely^ may frequently have disgrace attached 
to it. Therefore, where the circumstances will jus- 
tify it, a person may be *^ acquitted with honour,*' 
and the honourable circumstance stated specifically. 
It also frequently happens, that in the course of ex- 
amination, the prosecutor appears in an unfavourable 
point of view, and it is within the power, and it is 
surely the duty of the court, in awarding judgment, 
to notice tlie facts, and the result of their inquiries. 
It is frequently added in such cases, " that the pro- 
secution was malicious, vexatious," &c. 

There is another case, for the consideration of a 
court martial, which may occur. After the exami- 
nation of witnesses, it may appear, that although the 
accused ought not to be acquitted, yet he cannot be 
considered as guilty, to the extent of the charges. A 
judgment may therefore be considered as of two 
kinds, viz. 

General and special. General — when it is, guil- 
ty ^ or not guilty. Special — when certain parts only 
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of the charge or charges are substantiated, or proved 
in a less degree than cliarged. 

Although the judgment must be definite and cer- 
tain when it is special, it may not amount to JuU 
eonviction or entire acquittal. 

Cases have been decided in courts martial, where 
an officer was accused of cruelty to a soldier ; but 
was found guilty of oppressive conduct. ^^ In dis- 
criminating the degrees of guilt of a crime with 
which a prisoner stands charged, it frequently hap- 
pens at courts martial, that on summing up the evi. 
dence on both sides, he may appear not guilty of the 
identical crime charged, but guilty of an offi^nce of 
less magnitude, though of the same species or na- 
ture, and as such, nearly cdnnected with it. In this 
case it is customary for 'the court to acquit him of 
the greater, and find him guilty of the ofience of in* 
ferior magnitude, and to inflict a corresponding pu- 
nishment.*** 

There have been trials for desertion ; but on exa- 
mination, it appeared the soldier was absent without 
leave ; and of course, punishment less severe was 
inflicted. These are similar to the principles adopt- 
ed in civil courts ; where a person indicted for mur* 
der^ may be convicted of manslaughter. 

Although a court martial may convict the prisoner 
of a less crime than charged, they cannot convict of 
a greater ; nor subject a person to a greater punish- 

* M'Arthur. 
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meat, than would c<»Tespond with the crime 
charged. 

" Though the rule ought to be foHowed when 
tfie ofience proved is of the same natuse, though less 
in degree than the crin^ contained in the charge ; it 
will oot hold good where the ofience proved against 
Ac prisoner, is either of a diffeisent nature altogether 
iaroxa diat which is chai^d, or of a higher degree of 
.t^riminality ; for the court is not warranted to go be- 
yond the indictment, nor has the prisona* received a 
dikir or legal notice to prepare his defence against, 
either a Afferent crime, or a higher degree of guik 
<than is contained in the charges."^ 

When the court have completed the business for 
which they were convened, they will adjourn widi- 
t)ut day. The court cannot be dissolved^ but by the 
power of the officer, by whose order they were as- 
sembled. They have the power of adjourning from 
day to day^ whilst the business is completing ; but 
cannot adjourn without day till it is completed. 

It will be perceived, that in detailing the proceed- 
ings c^ courts martial, no mention has been made 
respecting counsel for the accused, other than the 
judge advocate ; but that he appears to be acting, 
during the trial, in the capacity of attorney and coun- 
sellor for both parties. Attorneys are never admitted 
to speak in behalf of a prisoner before a court mar- 
tial. They are admitted as adviser^^ and not as 

 Tytler. 

10 
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Speakers. The remarks of Mr. Tytter, an approval 
writer on military law, are much in point, and are 
here quoted entire. 

'^ Courts martial being in general composed of 
men of abiliQr and discretion* but who, from the na* 
ture of their profession and general mode of life, are 
not to be supposed versant in legal Subtilties, or al> 
stract and sophistical distinctions, and the cases that 
come before them giving rise to few questions of law ; 
it has hence been considered as founded in establish- 
ed usage, that counsel, or professional lawyers, are 
not allowed to interfere in their proceedings, or by 
argument, or pleading of any kind, to endeavour to 
influence either their interlocutory opinions, or final 
judgment. This is a most wise and important re. 
gulation ; nor can any thing tend more to secure the 
equity and wisdom of th^ir decisions : For lawyers 
being in general as ignorant of military law ^nd prac- 
tice^ as the « members of courts martial are of civil 
jurisprudence and the forms of ordinary courts; so 
nothing could result from the collisioil of such war. 
ring and contradictory judgments, but inextricable 
embarrassments, or rash, ill-founded, and illegal de- 
cisions. 

*^ But although it is thus wisely provided that 
professional lawyers shall not interfere in the pro- 
ceedings of courts martial, by pleading or argument 
of any kind; it is at the same time not unusual,, for 
a prisoner to request the court to allow the aid of 
counsel to assist him in his defence, either in this 
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pro{)er conduct of his exculpator}' proof, by suggest- 
ing fit questions to the witnesses, or in drawing up 
in writing, a concise statement of his defence, and 
observations on the generd import of the evidence. 
This benefit the court will never refuse to a prisoner; 
because in those unhappy circumstances, the party may 
either want ability to do justice to his own cause, or 
may be diverted by that want of presence of mind 
which is necessary to command and bring into use 
such abilities as he may actually possess. In this 
situation, however, the prisoner's counsel, who pro- 
perly understands his duty, will see that it is his 
part not to embarrass, to teaze, or to perplex the 
court, but rather to conciliate their favour, by wisely 
regulating the conduct of his client ; not to force the 
unsuitable rules of civil courts on a military tribu- 
nal ; but candidly to instruct himself in that law 
which regulates their procedure, and accommodate 
himself to their forms and practice." 

As the people of this country are very tenacious 
of the privilege of employing attorneys to plead ki 
their behalf; and the refusal of courts martial to 
grant this indulgence, has sometimes excited no 
small degree of sensibility ; we would not rest this 
on our own opinion, nor on a single authority. 
Another approved writer on this subject, observes — 

'* It is the practice at military courts martial to in- 
dulge the prisoner with counsel, or at least amici 
curiae (i. e. friends of the court) who may sit or 
stand near him, and instruct him what questions to 
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ask the wknesses, whh respect to matters of fiict be- 
foie the court ; and they may comsut to paper the 
necessary interrogatories as they arise, which the pri*^ 
soner may give on separate slips of paper to the judge 
advocate, who reads them to the court ; and if ap« 
pitived, that is, if proper to be put, he inserts them 
lileiaUy in the minutes.'** 

The judge advocate is generaHy a pers(m of htw 
tdents, bound to assist the accused ; and with the 
assistance allowed by the court, he cannot be greatly 
in danger of sufiering by the want oi counsellors ; 
eqiecially when he will have the right of redress, ini 
the civil courts, if iUegnUy injured.^ 

• M^Arthar. 

t See chap, xtu- on aoienability of coaitB martiaL 



CHAPTER Vm. 



OT THE SENTENCE Of COURTS KilRTIAL. 

It has already been said, that distinction is to be 
had between judgment and sentence of court mar- 
tial. Although these terms may be used as synoni- 
mous, by writers on civil law, and confounded by 
military writers, we cannot give up the necessarj' dis- 
tinction which ought to be kept in view whilst con- 
sidering the closing proceedings of courts martial. 
If these words be of the same import, or meaning, 
other wards ought to be substituted ; because the 
transactions intended to be represented by the use of 
those words, are very diflferent in their nature and ef- 
fects. 

A sentence of court martial supposes a Judgment 
or former decision ; but a judgment does not ne- 
cessarily imply or suppose a sentence of court mar- 
tial. Judgment of guilt may be voted ; but many 
causes may intervene, to prevent a sentence. The 
former refers to the guilt of the prisoner ; the latter 
to the punishment. The duty of a court martial, 
when deciding on the guilt of a prisoner, is positive; 
it is either guilty ^ or not guilty; but in deciding on tlie 
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sentence, they have a discretionary power ; and the 
kind of punishment may vary according to the vari- 
ous opinions of the members. Although a vote of 
two thirds mav be obtained to decide, that the 
accused is gtnlty; yet it may not be possible to ob- 
tain two thirds to pass sentence. They may differ, 
as to the degree of punishment ; therefore be unable 
to agree on any sentence whatever. 

The judgment affects the character ^ and not the 
person. Hence the difference in the effects. By the 
former, the good name of the soldier is taken away ; 
by the latter, his life. These are two impcntant 
transactions, performed at several times, but attended 
with like formality and solemnity ; the same number 
of voters being necessary in both cases. But more 
time is frequently taken up in agreeing on the sen- 
tence, than deciding on the guilt of the prisoner. 

It is to be remembered, that a court martial is not 
like a civil court as respects the judgment and sen- 
tence. A court martial has the combined powers 
and duties of the civil court and of the jury. In giv- 
ing judgment against the accused, they act the part 
of a jury ; in passing sentence, they act the part of 
the court. 

Adye, Sullivan, and M*Arthur, writers on military 
law, agree in saying, that no other persons are per- 
mitted to vote in giving sentence, but such mem- 
bers as have voted for the judgment of guilt. If 
this be correct, the sentence of punishment and judg- 
ment of guilt are not decided in the same manner^ 
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nor by a tribunal composed of the same members. 
Here we might consider another instance of differ- 
ence, but on this we would not rely, not believing 
this doctrine. For every person who voted on the 
question of guilt, may vote on the question of sen- 
tence. It is cited merely to shew the difference in 
the minds of military writers (as respects the judg- 
ment and sentence), although they do not make the 
necessary distinction in their writings. ' 

Further — A judgment on the question of guilt of 
a prisoner, may be an acquittal. Can it then be 
said the prisoner has been sentenced ; or that sen- 
tence has been passed on the prisoner ? The judg^ 
merit of court martial ought so to be understood, as 
never to carry a positive idea, either of criminality 
er'innocence ; because it may be either the one or the 
other. But, sentence ought invariably to carry with 
it the idea, distinctly, both of criminality and punish-^ 
ment. Judgment, therefore, may not only destroy^ 
but may also restore^ and even raise a soldier's cha- 
racter. Sentence can do nothing but destrot/. 
Hence our conclusion, that there cannot be a sen- 
tence, where there has been judgment of acquittal, 
any more than in a civil court, where the prisoner has 
been acquitted by verdict of jury. 

The sentence of court martial will therefore be 
considered as distinct from any other duty. It is the 
last, most interesting and solemn duty ; and which 
a court martial arc never called to perform, except 
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in the case of a previous judgment of guilt, decided 
by the same body.* 

The accused having been adjudged guiky, the 
court will proceed to deliberate and agree on a sen- 
tence that shall corre^>ond with the criminality. Be-; 
fore we pass to the detail of proceedings on this pointy 
the question alluded to in the last page may be con« 
sidered, respecting the persons who are to vote in 
awarding sentence. 

It was said that every person who voted on either 
side, on the question of guilt, may also vote on the 
question of punishment or sentence. But writers on 
military law say differently. Adye and Sullivan say^ 
^^ If it appear on the casting up of the votes, that the 
majority declare the prisoner guilty, those who have 
found him ;ro, are to pass sentence or judgment. For 
it cannot be supposed that those who have found 
him not guilty would assign him any punishment." 
Tytler on the other hand observes (and with whose 
opinion we must accord) *^ that if the majority de- 
clare the prisoner guilty, the court proceeds next to 
determine what punishment shall be awarded, and to 
pronounce their sentence for its infliction. The opi- 
nions or votes of the members are taken on this last 
question, in the sume manner as on the former ; nor 
are those members who have in the previous question 

* As the distinction here made is not observed by orther mili. 
tary writers, the author thought proper to make these remarks, 
that he may be understood when he has occasion to make use 
of the terms alluded to abore. 
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voted for acquittal, to be debarred from voting on 
the second, which is to decide the degree or na- 
ture of the punishment; for it would be most unjust, 
that those who thought so favourably of the prison- 
er's case, as to vote for absolute acquittal, should, 
from that circumstance, be precluded from rendering 
his punishment less mild. It is surprising that the 
contrary opinion should ever have been laid down by 
judicious writers." 

In a free country, all must approve these senti- 
ments of Mn Tytler. Had Tytler written since 
M'Arthur (one of the latest writers on military law) 
he would have been more " surprised*^ still, to have 
found him (M' Arthur) falling into the error of Adye 
and Sullivan, who had the additional advantage of 
the English articles of war before him, where it is 
said that " no sentence of death shall be awarded by 
a court martial against any person, unless nine meni' 
bers out of thirteen concur therein," Notwith- 
standing this, he advances the following sentiments : 
" Should the majority of members be of opinion that 
the charge is proved, those members consequently 
are to assign the punishment."* 

If " those members*^ who concurred in the judg- 
ment of the prisoner's guilt, are the only persons to 
vote for the awarding sentence, it then becomes a 
different tribunal, and a minority may pass sentence 
of death. Suppose nine out of thirteen vote that 
the prisoner is guilty, and the other four vote for his 

* M' Arthur, toI. ii. p. 198. 
11 
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acquittal ; if these four are to be excluded in voting- 
on the question of punishment, then nine would be 
the court, two thirds of which would be six, and of 
course six (a minority of the whole court,) would 
have the power of passing sentence of death. Such 
a doctrine cannot be supported. A difference of 
opinion on one question cannot debar a majority 
from acting on the final and more important ques* 
tion. Hence it is evident that this last and most 
interesting question is for the deliberation and deci- 
sion of every member of a court martial. 

In proceeding to obtain the sentence of a court 
martial, all the evidence which may have a tendency 
as well to the mitigation and exculpation, as the ag. 
gravation of the crime, is to be brought into view, 
and calmly discussed. 

The minds of the court being fully prepared, the 
nature and degree of the punishment is ascertained 
by question from judge advocate, and answer of eve- 
ry member, severally, to each and every question 
which may be necessary ; beginning with the youn- 
gest in commission. 

There may be cases, where a number of questions 
will be necessary to be taken, in order to ascertain 
the kind or degree of punishment to be inflicted ; 
especially in those cases where the punishment is 
left to the discretion of a court martial. But where 
the law has specifically defined the punishment to 
be inflicted, the court have their <iuty plainly de- 
lineated, and can inflict no other punishment than 
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the law specifies. For instance, the 55th article of 
war of the United States — " Whosoever belonging 
to the armies of the United States employed ia 
foreign parts, shall force a safeguard, shall suffer 
death.^^ In this case, there is but one question for 
the court. Shall A. B. (who has been convicted of 
forcing a safeguard) suffer death ? The answer is, 
Yes. There can be no other answer. So in time 
of peace, in the trial of militia officers, the court are 
confined in their sentence to a particular punishment 
to be inflicted, where it is said by the law — If there 
be a conviction of a certain crime, a certain specified 
punishment shall be inflicted. As in sect. 34. art. 
5. " If any officer, after having been put in arrest, 
shall presume to exercise any military command, 
until he is discharged from his arrest, he shall be lia- 
ble to be tried by a court martial ; and if convicted, 
he shall be removed from office J*^ 

But there are few cases of this kind, either in the 
articles of war of the United States, or militia law of 
Massachusetts. The court is generally entrusted 
with a discretionary power to decide on a punish- 
ment, " according to the aggravation of the offence." 
The law generally states a certain punishment, be- 
yond or above which the court are not to go. For 
instance, when it is ordered that a person convicted 
of a certain offence, " may be cashiered, or such other 
punishment as a court martial shall order," it is pre- 
sumed no greater punishment than the one named 
can be awarded. Of course, the sentence of death 
cannot be awarded, unless it is particularly named in 
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the article of war, on which there is a conviction. 
This position would be tenable, were there no article 
of war forbidding it. 

By the articles of war, and the usage of courts 
martial in time of war, sentence of court martial may- 
vary according to criminality, from the highest pu- 
nishment, death— down to the lowest degree of pu- 
nishment—a private reprimand. 

In the militia, passing sentence is confined to of- 
ficers ; and the punishment to be awarded, can only 
consist of two kinds, viz. 

1. Cashiering; or removal from ofBce for a term 
of years, or during life. 

2. " Reprimand in orders."* 

Courts martial in the army or navy of the United 
States may award sentence for the infliction of the 
several kinds of punishment which follow, and all of 
which may be arranged under eight heads, or classes, 
viz. 

I. Death. 
II. Cashiering. 

III. Dismissal. 

IV. Suspension. 
V. Imprisonment. 

VI. Reprimand. 

VII. Degradation. 

VIIL Confinement to hard labour in forts and 
garrisons, t 

* Mass. Mil. Law, sect 31. 

t The navy have power to inflict eertaio other puDishmeDts. 
See chap. je. 
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I. Sentence of death. 

This sentence may be awarded conformably to the 
articles of war, as follows, viz. 

Article 

7. For mutiny. 

8. For not suppressing mutiny. 

9. For striking superiors. 
20. For desertion. 

23. For advising desertion. 

46. For sleeping on post. 

49. For occasioning false alarms in camp. 

51. For doing violence to persons bringing provi- 

sions to camp. 

52. For cowardice, or shamefully abandoning post ; 
• inducing others to do it ; casting away arms 

and ammunition ; quitting a platoon to 
plunder. 

53. For making known the parole or watch- word ; 

or giving ^ false one when on post. 

55. For forcing a safeguard. 

56. For relieving an enemy with money, victuals, 

or ammunition; harbouring or protecting 
them. 

57. For holding correspondence with, or giving 

intelligence to the enemy, directly or indi- 
rectly. 
59. For compelling the commanding officer of a 

fort or post to give up to the enemy. 
101. For acting as a spy. 
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Sentence of death mat/ be awarded by court mar- 
tial (for any, or either of the crimes stated in the 
fifteen preceding articles of war,) against any person 
who has been adjudged guilty of a violation of any, 
or either of said articles. But the court will not be 
compelled by the law to give sentence of death, ex- 
cepting in two instances; viz. 55th article, for 
forcing a safeguard ; and 101, for acting as a spy. 

In these two cases the court can receive no apolo^ 
gy from the prisoner. The law is positive. Sen- 
tence of death must pass. 

In the thirteen other cases which may be brought 
before court martial, the sentence may be — Death ; 
or it may not, according to the discretion of the 
court. The articles referred to, generally conclude 
in these or similar words : — " Shall suffer deatl), or 
such other punishment as shall be inflicted by the 
sentence of court martial." The court, therefore, in 
all these cases, mat/ inflict a less punishment than 
death) " according to the aggravation of the crime." 

In those cases last mentioned, where the court 
have power to award the punishment of death, or a 
discretionary punishment, they have also the power 
to commute the punishment, to cashiering, imprison- 
ment, confinement, suspension, or lesser punishment. 
Would it not be equally beneficial to the service, 
and more favourable to individual justice, if all the 
articles which inflict the punishment of death were 
left to the discretion of the court ? 

A person may have violated an article where the 
punishment is positive, and no other punishment 



AND MILITARY LAW. 87 

than deatli can be awarded. At the same time, cir- 
cumstances may occur, to convince a court, that a 
less punishment would be adequate to the crime 
really committed. The court knowing the prisoner 
must suffer deaths if found guilty, may therefore be 
induced to acquit, and the prisoner escape punish- 
ment entirely. On the other hand, a court might 
think it their duty (notwithstanding these favourable 
impressions) to adjudge him guilty; considering 
themselves bound by the law and evidence, and their 
oaths, to pass sentence of death ; believing at the 
same time, that the prisoner deserves a less punish- 
ment. We have an instance of this sort in the case 
of the unfortunate admiral Byng. He was tried by 
court martial for the violation of an article of war, 
which at that time (since altered) compelled the 
court to pass sentence of death. The court were so 
impressed with the extreme severity of the punish- 
ment awarded, that they added the following para- 
graph. " As the article which the admiral was 
charged with violating, positively prescribes deaths 
without any alternative left to the discretion of the 
court, under any variation of circumstances y the 
court do therefore unanimously adjudge the said ad- 
miral John Byng be shot to death ! !" Li addi- 
tion to this, the court endeavoured to save him by a 
petition for pardon. He was then beyond their con- 
trol. He was " shot to death" pursuant to the sen- 
tence ! ! This occasioned an alteration of the article ; 
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* 

and it has ever .since been left to the discretion of 
the court. 

When a prisoner is tried for the violation of 
either of the fifteen articles above named, and ad* 
judged guilty, the first question in ascertaining the 
sentence, is — Shall A. B. (who has been adjudged 

guilty of violating the article of war) suffer 

death ? — If it be for the violation of the 55th or 10 1st, 
the answer must be — Yes, If on either of the other 
thirteen articles, the answer may be either yes, or 
no. If two-thirds say, yes — nothing remains but to 
draw up and sign the sentence of death, which may 
be done in the following form. 

Sentence of Death. 

A court martial having been convened at on 

Monday the day of , by order of the com- 
mander in chief, for the trial of A. B. a private soldier 
of the regiment of United States infantry : 

Having heard all the evidence offered in the case, 
and maturely considered the same; have adjudged 
the said A. B. guilty of the crime of mutiny. 

Whereupon the court have determined, and do 
award and order, that the said A. B. do suffer death 
at such time and in such manner as the commander 
in chief shall order — (or, if more specific, be shot to 

death) on Monday the day of between 

the hours of six and ten in the forenoon. 

Signed. 
Dated, &c. 
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If two thirds of the Votes are not in the affirmative 
for sentence of death, the judge advocate may put a 
question for either of the other punishments already 
named. If a private is on trial, a question on the 
1st, 2d, 3d, 4th, and 5th kinds of punishment, is to 
be excepted, being applicable only to officers* The 
judge advocate having heard a full and free discus- 
sion, may particularize such punishment as he may 
judge will most likely prevail, or may put a more 
general question, " what punishment shall be inflicted 
on A. B. the prisoner on trial ?" By taking down 
the several answers, the minds of the court will be as- 
certained, so far at least as to direct the next ques- 
tion in such manner as to determine the sentence. 

II. Sentence of cashiering. 

An officer is cashiered, when divested of the pow- 
ers given him by virtue of his commission, and dis- 
qualified as to the holding an office in future, either 
for life or term of years. Of these powers he may 
be deprived, by court martial ; and the same court 
can declare and order the disqualification. 

In the Massachusetts militia, a court martial may 
award sentence of disqualification for every military 
ofience submitted to their examination. 

In the articles of war of the United States, we 'find 
fifteen articles only which express this kind of pu- 
nishment. There is, however, a discretionary power 
by which this punishment may be inflicted; as in 
thirteen of the articles sentence of death may be 
12 
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^wwiM^ *^ w such other pimisbmeiit ^b 9l eourt i|tiar« 
Xldl ^MH order." Other article3, which will be herpt 
sifter nPticed, in whii::h no kind of punishment is 
^cified, will permit also the punishment of cmshkr^ 
mg ; it being kft to the <fi$Gretion of the gouit. 

The following are the fifteen articles referred to* 
directing the sentence of cashiering^ 

Axtaele 

£»• For di9mq)ectful words against the president of 
the United States, vice-president, congress^ 
or chief magistrate where quiutered-^*'i7Mfjf 
be cashiered.'* 

14. For (signing fali^ certificate nelating to ahsenee 

of officer or soldier — ** sAaU be ca^hier^^' 

15. For making or signing a false muster of man or 

horse-^" shali be cashier^dJ^ 
16^ Cpmmissary of musters, for taking monef by 
way of ^tificatioa, on mustering any m^ 
giment or corps-^** shall b^ dispJkped^ and 
be utterly disabled to have w to hold any 
officeJ*^ 

17. For mustering a pwsqn not a floUiflr^*^ «&(itf 

Af eashiered^*^ 

18. For making a false retqra to the secretary ^ 

war, or otb^ superior officer-r^* shall bfi 
* cashier ed.^^ 

22. For not ponfining a deserter, when known to 

be such — ^^^haU bi^ cashifired.^^ 
25, For challenging, or accepting qi challenge, to a 

duel-*-" ^hallb$ fo^hiored-'^ 
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26. For willingly suffering any person under fcom- 
malnd to go forth to fight a duel — " shaU 
be Cashier edJ*^ 

28. For upbraiding another for not accepting a 
challenge — ** shaU be cashiered/' 

32. For refusing to redress abuses, or disorders, or 
not preventing soldiers disturbing fair^ or 
markets — ** shall be cashiered.^* 

53. For neglecting or refusing to deliver to the 
civil magistrate, any soldier accused of in- 
juring citizens of the United States— 
" shall be cashiered.^* 

39. For embezzling or misapplying public money 
— " shall be cashier ed.^^ 

45. For being drunk on guard, or other duty — 
*• shall be cashier ed.^^ 

77. For leaving confinemeftt atft^r being arrested — 
^^shall be cashieredJ*^ 

The duty of a court martial in di^ardfn^ ^fifetie^ti 
is clearly expressed in these fifteen articles of ^ar* 
They are to caahier on any or either of ihem. It 
will be observed that the court have nd discretionary 
power a& to the sentence, when ar> tffictr is convict* 
ed on any of these articks^ e:2cept the fifth. In that 
article it is expressed--^** may be cashier edJ*^ In all 
the other fourteen articles it is peremptory-^" shall 
be cashiered.'^^ No other sentence can be awarded. 
There may, in one case^ be an additional punish- 
ment, thsit is, where an officer is cashiered iot cowar* 
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dice ; as in the 85th article — *' In all cases where a 
commissioned officer is cashiered y&r coivardice or 

Jraudy it shall be added in the sentence^ tliat the crime, 
name, and place of abode and punishment of the de-» 
linquent be published in the newspapers^ in and about 
the camp, and of the particular state from which the 
offender came,or where he usually resides; after which 
it shall be deemed scandalous for an officer to asso- 
ciate with him," 

, Courts martial in the Massachusetts militia have 
a discretionary power as to disqualifying the accus- 
ed, in all cases but one. The 34th section, art. 5th, 
already qu6ted, gives positive direction to the court, 
to award septence of disqualification. In all other 
cases they may cashier, or reprimand in orders. 

IIL Sentence of dismissal from office. 

To some persons this sentence may appear simi- 
lar to the last mentioned* But it is a different pu- 
nishment. 

An officer who is cashiered is not only dismissed 
the service, but disqualified as to holding or enjoying 
an office in future. An officer dismissed is not dis-^ 
qualified. Cashiering, therefore, supposes or implies 
disqualification ; dismissal does not. When dismis* 
sal is awarded in the sentence of courts martial^ it 
attaches disgrace to the officer, according to the kind 
of dismissal which is awarded. It may vary from a 
very small to an extreme degree of infamy. We 
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sliall consider it as of two kinds, viz. Dismissali ge- 
neral; and dismissal, specific. The first may be 
awarded with little disgrace attending it ; the latter 
cannot. 

A general dismissal is, when a court martial direct 
merely that the ofiicer be dismissed the service, with- 
out adding any detail of the manner. In this ca^e, the 
officer who ordered the court martial makes ^prmate 
communication of the sentence. 

A specific dismissal is when the sentence enters 
into the detail, pointing out the particular manner in 
which it shall be executed. This may be attended 
with disgrace according to the offence. Instances 
have occurred) when an officer has been dismissed 
before the troops embodied, his sword broke either 
over his head, or immediately before his face. In 
other cases he may be^dismissed at the head of his 
own corps ; or the charges against him and sentence 
read at the head of every regiment in the service. 
And instances of this particular dismissal have oc- 
curred, where persons were followed out of camp by 
the drummers, playing " the rogue*s marchJ*^ 

We find but few articles of war which allude spe- 
cially to the punishment of dismissal. Those arti- 
cles which authorize " death, or such other punish- 
ment as a court martial shall order," will also author- 
ize this kind of punishment. An officer is liable to 
this punishment for violating the following articles. 
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Artiefe 

36. F^or embezzlihg or misapplying provisions, 
forage, arms, clothings or ammunition ; and 
shall als6 forfeit all his pay, and be dismissed 
the service. 
tS. For being guilty of Conduct unbecoming an 
officer and a gentleman — " shall be dismissed 
the service J*^ 
The direction in these articles is peremptory. 
They appear to allude to the general or ordinary pri. 
vate dismissal, but may undoubtedly warrant the spe- 
cific, in case a court martial should judge the offence 
fo deserve a more disgraceful or infamous punish- 
ment. 

The 4th article also provides for the discharge of 
a chaplain, for absenting himself from the dudes oi 
his office. . 

No power is given in these articles, to award sen- 
fence of disqualification. It may be proper to dis* 
missj and not to disqualify. A person may be unfit 
for a particular office, but still be qualified for some 
cjther office in the service. He may be an improper 
person for managing^ the provisions or ammunition 
of the camp ; but at the same time be well qualified 
to manage a platoon. 

It may be proper in such cases to inflict the pu- 
nishment of dismissal, and not of cashiering ; or to 
set aside an officer for incapacity for a particular em- 
ployment, leaving open the way for his introduction 
to som^ other post, should it afterwards be thought 
expedient. 



IV. The sentence of sustension. 

« 

Suspension is of two kinds^ vias.— Sy^pfj^^^oill 
from power, and — Suspension from pay. 

This sent^a<5ie iaj9*^c$$ ^Hkff thp pty ^ ^ q|§kliQents 
of ^n officer, or both, as the court may oi:den 

Art, 84. " In c^sps where a court m^^rtis^l inay 
think it proper to sentence a cpm^nissioiiyed offio^ tp 
be suspended from command^ they sh^JJ have ppw^ 
also tp suspend his pay and pmobimmty frpm th(5 
same time, according tp the nature ^nd heiapjU^np^jB 
of the offence." 

This is the onjy article which nainp^ this kii)d<3C 
punishment ; but it xnay be awarded on the ^tiqk$» 
which give discretionary power. Although this 
punishment suspends from command and emolu* 
ment, it does not divest of the military pharaqter. 
^* Suspension, as a military punishment (says aa 
English writer) was probably intended to operate as 
a pecuniary fining does in thpt of the commpn law.^^ 

Another writer on military law observes — " Sus- 
pension can neither be considered as deprivQtion qr 
degradatian. ' It doe.s not divest an officer of his 
military character, though it puts him under a tem- 
porary incapacity to exercise the duties of his station i 
he still possesses hi$ r^nk, ihpygh hie dops^ oot feap 
any iiQn^ediate ad^^nt^ge frprn it. It in fact may be 
looked upon and considered as borrowied from the 
ecclesiastical jurisdiction, which admitted suspen- 
sion, as a minor exc6mjnaunication.f 

* James. + Sullkaa. 
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Of&cera only are subject to sentence of suspension 
irom command. Suspension from pay is applicable 
to both officers and soldiers. 

V. Sentence of Imprisonment. 

This sentence may be awarded by court martial, 
for term of years, or for life. The articles of war of 
the United States do not name this punishment. It 
is inferred from the power given in those articles 
which leave the court to decide. It is not to be un- 
derstood, however, that sentence for excessive con- 
finement would be justified, except for the violation 
of those articles by which life is forfeited. In the 
British service the court martial is limited; they 
cannot confine for a term exceeding two years.* 

This sentence of confinement may be varied ac- 
cording to the impression which they may have 
received during the examination of the case. If the 
prisoner's crime be highly aggravated, it may be so- 
litary imprisonment ; if otherwise, he may be ordered 
within certain limits. This is applicable to officers 
only ; as another species of confinement is calculated 
for the soldier, as pointed out in page 99 of this 
work. 

VI. Sentence 'of Reprimand. 

This is the mildest sentence which can be inflicted 
by a general court martial. 

'* Ought not the powers of courts martial in the United 
States to be limited in this respect ? 
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It may be either public or private. 

Public, when it is executed at the head of the corps 
to which the accused belongs^ by the commanding 
officer who administers the reproof; or, in general 
orders, from the commander in chief. In the militia 
of Massachusetts no other reprimand is permitted, 
except " reprimand in orders." 

Private reprimand, is reproof administered by the 
commander in chief, or person who appointed the 
court martial, to the condemned officer or soldier. 
This is done without witnesses. The particular 
form of the reprimand is not prescribed by the court 
martial, but is left to the discretion of the cpmmander 
in chief, or person appointed for the purpose ; who 
puts the sentence in execution, after having full in- 
formation on the subject. 

Courts martial may award sentence of reprimand, 
for the violation of all the articles of war of the 
United States, eighteen only excepted. These are 
such as bind the court to award a sentence for the 
infliction of a punishment specified, viz. Articles 55, 
101, death. Articles 14, 15, 16, 17, 18, 22, 25, 
26, 28, 32, 33, 39, 45, and 77, cashiering. Arti* 
cles 36 and 83, dismissal. 

It appears then that there are but eighteen cases 
where a court martial are bound to award a particu- 
lar sentence for a specified crime. In all other cases 
they have a discretionary power in deciding on the 
sentence ; therefore, reprimand being considered the 
13 
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lightest of all military punishments, it may be award- 
ed in all cases other than the eighteen excepted. 
« In the Massachusetts militia, courts martial have 
a discretionary power in every case but one.^ 

VIL Sentence of degradation. 

This sentence is seldom awarded against commis- 
sioned officers. It is principally designed for the pu- 
nishment of non-commissioned officers. In the na- 
val service, it is frequentty awarded against commis- 
sioned officers. The term degrade is sometimes used 
to signify the complete divestment of power and rank 
of an officer ; but in such case it is incorrecdy used. 
It is the letting down or lowering an officer from his 
rank or post, or a soldier from his station. It does 
not extend to a dismissal from service, as respects 
an officer ; but a soldier, if he be stationed in the 
lowest rank, must of necessity be dismissed, or there 
can be no degradation. It is true that an officer, 
when dismissed, is degraded ; but he may be de- 
graded without dismissal. This punishment is not 
named in the articles of war, and can only be inOict- 
ed for the violation of those articles which give a 
discretionary power to courts martial. 

Courts martial in the militia have no power to de- 
grade ; but non-commissioned officers may be de- 
graded by reducing them to the ranks, which is done 
by the commandant of regiment. •* Any non-com- 

* Mass. Mil. Law, sect. 34. art. 5. 
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missioned officer, who shall be guilty of disobedience 
of orders, neglect of duty, or other unmilitary con- 
duct, may be reduced to the ranks by the commsmd^ 
Ing officer of the regiment to which he belongs, by 
and with the advice of the commanding officer of the 
company, to which such commissioned officer be* 
longs."* 

VIII. Sentence of confinement to hard 

LABOUR IN FORTS AND GARRISONS. 

This is a punishment applicable only to non-com- 
tnissioned officers and soldiers. It has been consi- 
dered as more beneficid to the community, and much 
more so to the criminal himself, than corporal pu- 
nishment. When this sentence is awarded instead 
of the punishment of death, we have the same sub- 
stantial reasons, as when one is convicted before a 
civil court, and sentenced to the state prison. The 
articles of war authorize the punishment of whipping; 
but an act of congress, of 1812, forbids that punish- 
ment. 

It has been remarked in the preceding part of this 
chapter, that courts martial have discretionary powers^ 
as respects the award of sentence. Before we con- 
clude this chapter, it may be proper to make a few 
remarks respecting the exercise of that power. 

Although it be said that general and regimental 
courts martial may take cognizance of offences not 

* Mass. Mil. Law, art. 34, sec. 26. 
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named in the articles of war» and punish at their 
discretion ; yet it is to be remembered, they are 
limited in that discretion, by the laws of the land ; 
that no regimental court martial can try an officer for 
any offence whatever ; their power extends only to 
the trial of non-commissioned officers and soldiers, 
for " offences not capital.^* Nor can a general court 
martial exercise this disc retionary power in any man* 
ner incompatible with the rights and privileges se- 
cured to the officer and soldier by the laws and con* 
stitution. Miich less have they a claim to exercise 
those discretionary powers over any persons, other 
than such as may be attached to the army. Itgis 
said in the 99th article of war, that ^* All crimes not 
capital^ and all disorders and neglects which officers 
and soldiers may be guilty of, to the prejudice of 
good order and military discipline, though not men* 
tioned in the articles of war, are to be taken cogni* 
zance of by a general or regimental court martial, ac* 
cording to the nature and degree of the offence, and 
to be punished at their discretion^ Here we might 
quote twelve other articles which have not been yet 
named in this work, which give a discretionary 
power, without assigning any specific punishment* 
They conclude with the words following, or those of 
like tenor ; ** shall be punished at the discretion of a 
court martial." Those articles which have before 
been named, conclude in these words — "Death, 
or such other punishment as shall be ordered by the 
sentence of court martial." •* Shall be cashiered^ or 
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auch other punishment as shall be ordered by sen- 
tence of court martial." 

It is further stated in article 87, " No person 
shall be sentenced to suffer death, excepting in the 
cases herein expressly mentioned." By this section 
the court are limited in their discretionary power, as 
respects the sentence of death ; for it cannot be in- 
flicted but in those cases where it is specially named. 
Nor can that discretionary power be exercised to 
inflict a greater punishment than is named in the 
article. If it be said the sentence may be repri* 
tnand^ or such other punishment as the court shall 
order, the sentence cannot be cashiering ; the. discre- 
tionary power would not in such case be reasonably 
exercised, because extended to a greater punishment 
than the one specified. The members of courts martial 
are ever to consider themselves to be limited in the 
exercise of their discretionary powers, within the 
bounds of reason and sound discretion. No decision 
is to be made which shall militate either with reason 
or the intent of the law. Great and extensive are the 
powers given to courts martial, over the property, 
character, and life of the fellow soldier ; and they are 
ever to exercise those powers, with due regard to 
mercy, as well as justice, and the interest of the 
service. 



CHAFl'ER IX. 



» EXECOTIOM OF (KXTKXCE* 

Previous ta the execution of sentence of court 
martial, the record and all the papers which concern 
the trial of the prisoner, or accused person, must be 
transmitted to the officer who ordered the court to 
assemble. No sentence can be put in execution, 
till it has been approved by him. " No sentence of 
a court martial shall be carried into execution until 
after the w hole proceedings shall have been laid be- 
fore the officer ordering the saraie, or the officer 
commanding the troops for the time being ; neither 
shall any sentence of a general court martial in time 
of peace, extending to the loss of life, or the dis- 
mission of a commissioned officer, or which shall, 
either in time of peace or war^ respecting a general 
officer, be carried into execution, until after the 
whole proceedings shall have been transmitted to the 
secretary ^f war, to be laid before the president of 
the United States, for his confirmation or disappro- 
val and orders in the case. All other sentences may 
be confirmed and executed by the officer ordering 
the court to assemble, or the commanding officer for 
the time being, as the case may be."* 

 Art. War. U. S. 65. 
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By the foregoing article it a{^ars, that all sen- 
tences of court martial may be confirmed and exe* 
cuted by the person ordering the court martial to 
convene; excepting however, any sentence oidgene^ 
rai officer^ either in peace or war, which must be 
laid before the president of the United States; and 
also cases where the sentence extends to loss of Hfo^ 
or dismission of a commissioned oificer '^ in time of 
peace." By a general order issued from the adju- 
tant general's office of the United States, September 
5, 18 12, the sentence of death, or other sentence, dur- 
ing the continuance of the present war, is to be car^ 
ried into execution, if approved by the •* general 
officer having the command of the department, with- 
in which such general court martial may be held."* 

In case of the death or discharge of the command- 
ing officer who ordered the court martial, before the 
sentence is awarded; his successor in office, or 
^* commanding officer for the time being," may ap- 
prove the sentence and order execution. 

With regard to the manner of carrying into efiecl 
the sentence of court martial, little need be said, ex- 
cepting as to the infliction of ^' the extreme punish^ 
ment.^^ All sentences are executed in obedience to 
orders from the commanding officer of the depart- 
ment, or officer ordering the court. These orders 
will vary according to the punishment to be inflicted* 
As regards the execution of the sentence of death, it 

• See General Orders, 3d Sept. 1812, signed T. H. Cushlngi 
Adjt. General. See Appendix. 



104 ON COURTS MARTIAL 

may be proper to give a more particular detail of its 
aw ail solemnities. As this punishment is designed 
to exhibit a salutary example to the survivors of an 
army ; the prescribed formalities incident to such a 
scene, ought to be strictly regarded, that the object 
of the government may be obtained, in the infliction 
of ** the extreme punishment." 

The officer commanding, having approved the sen- 
tence of court martial by which the punishment of 
death is to be inflicted, issues his orders or warrant 
in proper form, to some suitable officer, for the exe- 
cution. This warrant is commonly directed to the 
second in command. The following may be the 
form, viz. 

To A. B. brigadier general of the United 

States infantry. 

Whereas a court martial was legally assembled at 

, on the day of , in the year of our 

Lord, 1813, for the trial of K. L. colonel of the 



regiment of the United States infantry, on a charge 
of cowardice, and shamefully abandoning his post, in 
violation of the 52d article of war : And whereas the 

said court have adjudged the said colonel to be 

guilty of the crime alleged against him in said 
charges exhibited; and have awarded sentence 
against him to suflfer the pains of death : And where- 
as I have found it expedient for the good of the ser- 
vice, to approve of said sentence, and to cause the 
same to be carried into execution : 
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Now, therefore, I do hereby require, that you, bri- 
gadier general A. B. do cause the said sentence to 
be carried into execution, on Monday the third day 
of May next, between the hours of eight and eleven 
o'clock in the forenoon of said day ; that you then 
and there cause the said colonel K. L. to be shot 

DEAD. 

For so doing, this shall bo to you, and bI\ others 
acting under your orders^ sufficient warrant and 
authority. 

Given at head quarters, under my hand and seal,, 
this 25th day of April, in the year oi our Lord 
eighteen hundred and thirteen. 

Signed, D. H. 

CommaDding in Chief. 

\ 

In pursuance of the foregoing, the brigadier gene- 
ral, to whom the warrant is directed and communi- 
cated, issues his orders for carrying into effect the 
object of the commander in chief. For this purpose^ 
his orders will be couched in such terms as to pro- 
duce the movements, formalities, and results here 
detailed, viz. 

All the troops which can be conveniently brought 
into view, without interfering wi,th the more impor- 
tant duties of the service, are to be paraded at an 
early hour, to witness the punishment due to him 
who has violated the laws. To produce the ssftutary 
effects designed by the government, this spectacle 
should be presented to as great a number as may be 
14 
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consistent with safety and prudence. The larger 
the number, the more impressive and the more ex- 
tensive may be the benefits to be derived from the 
example. 

All the guards of the day are to be assembled at a 
place designated, to take charge of the prisoner, and 
prevent disorders. 

An execution party must be detailed, consisting 
of a sergeant and twelve privates, their muskets 
loaded with ball cartridges, whose duty it shall be to 
complete the execution. If more prisoners than one 
are to suffer at the same tim^, an execution party 
must be detailed for each criminal, consisting of the 
number last mentioned. The field officer of the day 
will command the guards and execution party, un- 
der the direction of the marshal, or person appointed 
to officiate as such. 

The troops ordered out to attend the execution, 
and witness the punishment, may be drawn up in 
line, prepared for the formation of three sides of the 
square ; or they may be formed in the square as they 
arrive. If it be directed to form the three sides of 
the square on arriving at the place of execution, each 
commandant of a regiment or corps will be notified 
previous to the movement of the troops, the parti- 
cular part of the square designated for his troops to 
occupy. If the troops are first paraded in line, the 
square will be formed forward by the echelon of 
companies. The centre (or one third of the line) 
stands fast, forming the firont face of the square ; the 



\ 



\ 
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Banks forming the right and left &ce of square. In 
whatever manner the square is formed, the troops 
are to be faced inwards, front rank leading. 

The guards and the execution party repair to the 
prisoner's quarters, at a time pointed out in orders. 
The prisoner is delivered to the custody of the mar- 
shal, if not before under his keeping, and is placed 
under the watch of the guard. Tiie procession will 
then form and move in the following order to the 
square, or place of execution, viz. 

,1. The marshal, on HORSEBAck. 

2. Band of music. 

3. Execution party.* , 

4. Prisoner, and attending chaplains. 

5. Field officer of the day. 

6. The guards by platoons. 

The procession moves in ordinary time, music 
playing a funeral dirge. If the troops drawn up in 
square consist of so great a number that the criminal 
cannot be properly exhibited to their view at the 
centre of the square ; the guards will halt, when they 
arrive at the open side of square. The marshal, the 
music, the criminal, and the chaplains, will then 
march on, and pass the several corps, marching in 
front of the line, and within twenty paces of it ; mov- 
ing in the first place before the right side of square, 
returning on the left. The drummers of the several 

^ In two sections, single ranks. 



108 ON COURTS MARTIAL, kc. 

corps of Ae line of square, as the criminal passes , 
the corps, will beat die dii^ played by the band, 
having their drums muffled. The coffin for the 
criminal is previously brought and placed within the 
square, at the centre, on the spot of execution. 

When the criminal has passed the round, the 
guards (who kept their ground at the open side of 
the square) will move up in rear of the criminal, and 
form company; and when anrived at the centre, 
(where the execution party make their ^tand) they 
file from the right and left of companies, and pass by 
files, the flanks of the execution party. This party 
is formed &cing the criminal, at the proper distance 
for certain execution. At this moment the music 
ceases, and silence is ordered. The sentence of 
death and warrant for execution is read by the mar- 
shal. The prisoner kneels at the place prepared, 
with his face covered. The firing party, at signal 
from the marshal, make ready, bring down their 
pieces, and take aim ; at another signal — fire, all at 
the same instant. 

That these solemnities may have the effect design- 
ed, orders should be given by signal, and the whole 
conducted with the most profound silence. 



CHAPTER X. 



MA.VAL COURTS MAUTIAL. 



The general principles already explained in the 
preceding chapters, are applicable to courts martial 
for the navy. There are particular circumstances, 
however, in which certain statutory provisions are 
necessary, to fit the cases which may occur peculiar 
to the sea service. 

For the navy*; " general courts martial may be 
convened as often as the president of the United 
States, the secretary of the navy, or the commander 
in chief of the fleet, or commander of a squadron, 
while acting out of the United States, shall deem it 
necessary : Provided^ that no general court martial 
shall consist of more than thirteen^ nor less than^t^^, 
members, and as many officers shall be summoned 
on every such court as can be convened without in- 
jury to the service, so as not to exceed thirteen, and 
the senior officer shall preside, the others ranking 
agreeably to the dates of their commissions ; and in no 
case, where it can be avoided without injury to the 
service, shall more than one half the members, exclu* 
sive of the president, be junior to the officer to be 
tried."* 

*Rules and regulations for U, S. navy, art. 35. 
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In these courts* the same formality as to the com- 
plaint, arrest, &c. is observed, as for a court martial 
in the army. The manner of calling, assembling, 
and organizing, is the same ; and they are governed 
by the same rules^ as to the pleas, admission of evi- 
dence and witnesses, and all other proceedings, to 
the final sentence, as have been already stated * 

There is an unessential variation in the forms of 
the oaths, which, however, must be observed as pre- 
scribed by the statute. 

" Each member of the court before proceeding to 
trial, shall take the following oath or affirmation, 
which the judge advocate, or person officiating as 
such, is hereby authorized to administer. You, A. 
B. do swear, that you will truly try, without preju- 
dice or partiality, the case now depending, according 
to the evidence which shall come before the court, 
the rules for the government of the navy, and your 
own conscience ; and that you will not by any means 
divulge or disclose the sentence of the court, until it 
shaU have been approved by the proper authority, nor 
will you at any time divulge or disclose the vote or ' 
opinion of any particular member of the court, unless 
required so to do before a court of justice in due 
course of law. So help you God." 

" This oath being duly administered, the presi- 
dent is authorized and required to administer the 
following oath to the judge advocate, or person offi- 

 See chap. v. vi. vii. 
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ciating as such. You, A. B. do s^gpar, that you 
will keep a true record of the evidence given to, and 
the proceedings of this court ; nor will you divulge, 
or by any means disclose the sentence of the court 
until it shall have been approved by the proper au- 
thority ; nor will at any time divulge or disclose the 
vote or opinion of any particular member of the 
court, unless required so to do before a court of jus- 
tice, in due course of law. So help you God.''* 

Witnesses are to be sworn as at military courts 
martial. 

A judge advocate and marshal, or some persons 
to officiate as such, are also officers of this court. 

All such persons are amenable to naval courts mar. 
tial, who are attached to any ship or vessel, in the ser- 
vice of the United States. This includes all persons, 
not only in the ships destined for any foreign service, 
or on any foreign station, but all vessels employed in 
the collection of the revenue, and all such private 
armed vessels and letters of marque, as in time of 
war, sail under commissions of the United States-f 

A naval court martial has the power of passing 
sentence, for the infliction of certain kinds of punish- 
ment, which a military court martial cannot inflict ; 

 Rales and regulations for U. S. nayy, art. ?6. 

+ All masters of merchant vessels (by the British articles of 
war) nvho may belong to a fleet, and convoyed by national 
armed vessels |n time of war, are also liable to courts martial, 
for disobedience of the orders given by the commander of the 
squadron or fleet. 
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as that of wliippii^, smd some minor punishments 
peculiar to the sea service. 

The sentence of death may be passed by naval' 
court martial for the violation of die following arti* 
cles, viz. 

Article 

4. For breach of duty in an attack on an enemy or 

neglect of duty in battle; or treacherously 
crying for quarters — death. 

5. For disobedience of orders when in sight of an 

enemy's ship or when actually engaged in 
battle — death, or discretionary punishment. 

6. For cowardice — death, or discretionary punish- 

ment. 

10. For giving intelligence to an enemy, or holding 

intercourse with an enemy or rebel— death, 
or discretionary punishment. 

1 1. For not divulging a message or letter from the 

enemy, within twelve hours after received — 
death, or discretionary punishment. 

12. Spies, or all such as may be found in the 

capacity of spies — death, or discretionary 
punishment. 

13. For making or attempting to raise mutiny — 

. death. 

14. For striking or resisting superior officer — death, 

or discretionary punishment. 

16. For desertion — death. 

17. For enticing others to desert — death, or discre- J 

tionary punishment. 
20. For sleeping or negligence on his watch— ^eath, 
or discretionary punishment. 



r 
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21. For murder — ^punishment is death by sentence 

of court martial. 
25. For unlawfully burning United States property- 
death or discretionary punishment. 

We find thirteen articles only which authorize the 
punishment of death in the sea service. In the land 
service there are fifteen. 

The officers of the navy having their men more 
immediately under their inspection, perhaps it is not 
necessary that the laws f©r the government of the 
jiavy should be so deeply marked with bloody as those 
for the government of the army. 

Officers of the navy may institute rules for the 
government of their respective ships, which shall not 
be inconsistent with the laws and the customs of the 
sea service of our own country. 

The captain or commander has also the right of in- 
flicting corporal punishment on seamen and marines, 
for minor offences, without a trial by court martial, 
not exceeding twelve lashes with a cat of nine tails. 
Officers and petty officers, cannot be punished by the 
captain without the trial of court martial. A com- 
missioned or petty officer may be confined by the 
commander, till an opportunity offers for application 
to the secretary of the navy, for trial by court martial. 

The commander is never by his own authority to 
discharge a commission or warrant officer, nor to 
punish or strike him, but he may suspend or confine 
him, and shall report the case to the secretary of the 
navy, or commandant of a squadron, as soon as he 

15 
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arrives in port, if at sea, or if in port, in ten days, in 
order that a court martial may decide on the oflTence. 

No commander, for any one offence, shall inflict 
any punishment upon a seaman or marine beyond 
twelve lashes upon the bare back with a cat of nine 
tails, and no other cat shall be made use of on board 
any ship of war, or , other vessel belonging to the 
United States. If the fault shall deserve a greater 
punishment, he is fo apply to the secretary of the 
navy, the commander in chief of the navy, or the 
commander of a squadron, in order to the trying of 
him by a court martial ; and in the mean time he may 
put him in confinement.* 

The person who has only a temporary command 
of a ship or vessel, cannot inflict any corporal punish- 
ment. He may confine the offender till the return of 
the captain, f 

The sentence of court martial in tlie navy is agreed 
upon, and passed with the same formalities as that 
for the army. The form of sentence of death may 
be as follows. 

A court martial having been convened and held, 
on board the , in the harbour of , on Mon- 
day the day of for the trial of A. B. a 

seaman, on board of the , for the alleged crime 

of mutiny, by order of , have carefully exa- 
mined into all the facts relative to said complaint ; 
and having maturely considered the same, and ad- 
judged the said A. B. guilty of mutiny, in violation 

• See Appendix, No. XXI, art. 30. 

f Rales and Regulations for the NaYy, art. 30. 
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of the 13th article for the government of the navy of 
the United States : We do therefore sentence the 
said A. B. to be hanged by the neck, to the yard arm 

of the ship , in said harbour of till he be 

dead; at such time as {here insert the name of the 
officer who called the court martial) shall order. 
Signed, &c. 

The following may be the form of the order for 
carrying into execution the sentence of death. 

To J. M. commander of ship , in the har- 

bour of -. 

A court martial having been convened on the 
day of , on board the , in the said 



harbour of , for the trial of A. B. a seaman, in 

the service of the United States, for the alleged crime 
of mutiny : . And whereas the said court martial 
have found the said A. B. guilty of the charges al- 
leged against him, and have given sentence, that the 
said A. B. should be hanged by the heck, on board 

the , in said harbotir, till he ^^e dead : And 

whereas I have found it expedient for the good of 
the service, to approve of said sentence: Now, 
therefore, this is to order and direct, tliat you J. M. 
commander of said ship, do cause the said A. B. to 
be hung up by the neck to the yard arm of the said 

ship till he be dead, on Monday the -: day of 

, between the hours of eight and eleven o'clock, 

A. M. — For so doing, this shall be to you and all 
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others under your command, sufficient warrant and 
authority. 

Signed^ D. H. 

Dated, &c. 

In carrying into effect an order for the execution 
of a criminal pursuant to an order as above, it is 
usual to direct a certain number of men, in boats, 
from each ship which may then be in the harbour, 
with a lieutenant in each boat, to assist and witness 
the execution. At a signal (which in the British 
service, is firing a gun and hobting a yellow flag) all 
the crews are ordered to witness the scene. All 
things being prepared for the execution, a gun is 
fired, and the unfortunate sufferer is run up to the 
yard arm, where he hangs, in full view of the fleet, 
till he is dead. 

When the punishment of whipping is inflicted, 
the criminal is frequently carried along side the seve- 
ral ships, and receives a part of tlie punishment in 
presence of the crew of each ship, that the example 
may have the effect designed by the law and the 
punishment. 

A court martial cannot inflict a punishment by 
whipping beyond one hundred lashes.* 

No sentence of a naval court martial can be legally 
put in execution till confirmed by the president of the 
United States, or the officer commanding the fleet or 
squadron without the limits of the United State.$« 

* Articles for the goTernment of the navy, 41. 



AND MILITARY LAW, 117 

^^ All sentences of courts martial, which shall extend 
to the loss of life, shall require the concurrence of 
two- thirds of the members present; and no such 
sentence shall be carried into execution, until con* 
firmed by the president of the United States ; or if 
the trial take place out of the United States, until it 
be confirmed by the commander of the fleet or squad- 
ron : All other sentences may be determined by a 
majority of votes, and carried into execution on con- 
firmation of the commander of the fleet, or officer 
ordering the court, except such as go to the dismis- 
sion of a commissioned or warrant officer, which are 
first to be approved by the president of the United 
States."* 

The power of pardon and reprieve is vested in the 
president of the United States, or as the case may 
be, in the commander of the fleet. Article 42. " The 
president of the United States, or when the trial 
takes place out of the United States, the commander 
of the fleet or squadron, shall possess full power to 
pardon any ofience committed against these articles, 
after conviction, or to mitigate the punishment de- 
creed by a court martial.'' 

* Articles for the gOYernment of the Davy, 41. 



CHAFFER XI. 



OF TBC JUDOE ADVOCATE. 



The judge advocate is an officer appointed and 
commissioned for a particular division of an army, 
with the rank of major : or is appointed for a special 
occasion, by the person who orders a court martial, 
or by the president of the court. 

By an act of the United States, in March, 1802, 
" The president of the United States may appoint 
some fit person to act as judge advocate, whenever a 
court martial shall be ordered, who shall be allowed 
in addition to his other pay, one dollar and twenty- 
five cents for every day he shall be necessarily em- 
ployed in the duties of the said court ; and in cases 
where the president shall not have made such ap- 
pointment, the brigadier general, or president of the 
court, may make the same»* 

By a law of Massachusetts, passed March, 1810, 
a judge advocate is to be nominated by the " major 
general of each division; and if approved by the 
commander in chief, is to be commissioned by him, 
with the rank of major." In case of any legal im- 

* An act fixiDg the military peace establishment. 
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« 

pediment to his acting, or other inability, the com- 
mander in chief, or person appointing court martial, 
may appoint a judge advocate pro tempore.* 

By another law of the United States, passed Janu« 
ary, 1812, similar to the law of Massachusetts last 
recited, it is enacted, that " There shall be appointed 
to each division^ a judge advocate, who shall be en- 
titled to the same pay and emoluments as a major in 
the infantry ; and if taken from the line of the army, 
shall be entitled to thirty dollars per month, in addi- 
tion to his pay, and the same allowance for f<Hiige as 
is allowed by law for a major of infantry."! 

The powers and duties of judge advocate. 

The judge advocate appears before a court martial 
in various characters, with special powers to per- 
form certain important duties to the parties, and to 
the public. 1. As prosecqtor, or assistant to the 
prosecutor, in behalf of the government ; as assistant 
to the accused; and as counsellor to both parties, 
in preparing and bringing forward their testimony 
in due order, and in proposing all question* to wit- 
nesses on either side. 2. As counsellor, assistant, 
and recorder to the court. 

1. As prosecutor, or assistant to the prosecutor, 
in behalf of the state, and assistant to the accused, 
and counsellor to both parties. 

* Mass. Mil, Law, sect. 5 and 33. 

f An act of the United Slates to raise an additional military 
force. 
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'' Though a judge advocate (says M^Arthur) may 
be ccMisidered in the light of prosecutor, it does not 
from thence follow, that he is to deny every reasona- 
ble assistance to the prisoner, in his defence, either in 
point of law or justice. It is his duty that the proof, 
both on the part of the government and the prisoner, 
should be properly laid before the court ; and where 
any doubtful point may arise, he should incline on 
the part of the prisoner ; and nothing should induce 
him to omit any circumstances, in the minutes of 
proceedings, that might have a tendency to palliate 
the charges exhibited against the party accused." 

" The judge advocate, or some person deputed by 
him, or by the officer commanding the army, de- 
tachment, or garrison, shall prosecute in the name of 
the United States, but shall so Jar consider himself 
as counsel for the prisoner, after the said prisoner 
shaU have made his plea, as to object to any leading 
question to any of the witnesses, or any question to 
the prisoner, the answer to which might tend to 
criminate himself.''* 

It is the duty of the judge advocate to inform him- 
jself, previous to the trial, of the nature of the de- 
fence, as well as. of the prosecution, if the accused 
will give him an opportunity. For this purpose, he 
is to give reasonable notice to the prosecutor, and 
the accused, of the time and place of trial ; exhibit- 
ing to the accused, copies of the complaint and arti- 
cles of charge ; and requesting of each party a list 

* Art. War U. S. 69. 
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of the witnesses intended to be produced. If this 
duly is faithfully petfortned by the judge advocate, 
t)leViou8 to the sitting of the court, much time will 
be i&ved in the trial. 

It is also his duty to issue his summotlses to thd 
v^itlMi&ses, dke<;titig their attendance at the time and 
platie appointed for the sitting of the court. 

It i^ incumbent on the judg6 advocate, in perform- 
ing his duty towards the prosecutor and accused, to 
sum up th6 evidence on both sides, as has already 
been incidentally brought into vkw in a former part 
of this work. But the remarks of Mr. Tyder on 
this subject) espedially as to the duty of judge advo^ 
eate to die accused, witt repay tfae^perusal. He ob-' 
aerves-T-<* The judge ^vocate slmll do justice to the 
cause of the prisoner^ by giving its full weight to every 
oiivumstance or argument in his favour ; shall bring 
the sameybiHSy and compkteiy to view of the court ; 
sKall suggest the supplying of all omissions, in the 
leading exculpatory evidence ; shall engross, in the 
written proceedings, all matters, either dltMtly, or 
by presumption, tending to the prisoner's defence ; 
and finally, shall not avail himself of any advantage 
which his superior knowledge or ability, or his influ- 
ence with thp court may give him, in enforcing tlm 
conviction, rather than the acquittal of the person 
accused." 

2. The power and duty of juc^gjTldVQcate, as as- 
sistant, counsellor, and recorder to the court* 
16 
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He will give all the information necessary for the 
proceedings of the court, or which they may require ; 
place on the record all their doings aiKl decisions in 
due form ; attend critically to their proceedings ; sug- 
gest his (pinion and advice^ as to the propriety of 
any measure under the consideration of the court, 
or contemplated for adoption. He is at all times 
bound to ^ve his opinion without reserve, whe&eyer 
it is required, on any subject, by the court. These 
opinions are never to be considered as compulsory^ 
but only advisory^ and for the deliberation and deci- 
sion of the court. Judicial power does not in any 
case attach to the office of judge advocate. But as 
he is presumed to be acquainted, with law and mili« 
tary rule, his opinions, when suggested to the court 
in suitable language, accompanied and enforced, by 
argument, will always have their jiist influence on a 
court who wish to arrive at truth ; although such opi* 
nions might oppose their own sentiments and wishes. 
Should a court, however, persist in opposition to his 
opinion and advice, and in the face . of law, proceed 
to award sentence, they arb amenable to another tri- 
bunal.* 

In; such case, the judge advocate has a right, and 
it is his duty, to protest and enter his opinion and 
disapprobation on the minutes of proceedings, with 
his reasons for the opinion ; all of which will be sent 
on to the officer who appointed the court. Article 

* See chap. xv#i. on ameoability of courts m&rtial. 
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of war 90. — ** Every judge advocate, or person offi- 
ciating as such, at any general court martial, shall 
transmit, with as much expedition as the opportunity 
of the time and distance will admit, the original pro- 
ceedings and sentence of such court martial to the 
secretary of war.**  

The judge advocate is empowered to administer 
to the i)resident and each member of the court, the 
prescribed oath ; also to administer the oath of evi- 
dence to the several witnesses. " The judge advo- 
cate shall administer to each member of the court, 
before they proceed upon any trial, the following 
oath ;* which oath shall also be taken by the regi- 
mental and garrison court martial."t 

Tlie judge advocate attends to the duties attached 
to his office, not only at courts martial; but also 
at all courts of inquiry within his division. 

In case no appointment of judge advocate is made 
by the president of the United States ; the brigadier- 
general, or the president of the court martial, may 
appoint a judge advocate to act for a particular court 
martial. The following may be the form of the war- 
rant: 

To A. B. &c. &c. 

Whisireas a court martial has been ordered to as- 
semble for the trial of on the 
day of : And whereas, by the act of the 

* See form of oath, page 2^. 
t See Art. War U. S. 69, 
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United States it is ofdained, that in cases wheit 
there shall not have been any appointment of judge 
advoqate, the brigadier genev^ or president of th^ 
court martial may make the appointment : 

Now, therefore, | do authorize and appoint you 
A. B. to execute the office of judge advocate on ihi^ 
above oecasioq. 

Given under my hmd at, ^9- &c. 

J. A. 

PfwidfQt sf tbt coart 
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tn this eountiy^ a marshal ia w officer attached 
to a court martial» and is created by special appoint* 
ment for a particular courts In the British service, 
an officer of this kind is appointed and commission-i 
cd for every division of the army, with certain powers 
and duties. It is his duty, and he has power at all 
times, to suppress disorders in the camp, aa wtU aa 
in a particular court martial. 

The laws of the United States do not [HrovidQ for 
any such officier in any case. But all courts martial 
in the United States army should appoint a' mar- 
shal to attend them, this officer being a necessary 
part of such court, by immemcxiat usage, although not 
by the special laws of the land. By the laws of 
Massachusetts, all courts martial shall be constituted 
of a president, twelve members, a judge advocate, 
and a marshaL This officer, to a court martial, is as 
a sheriff to a civil court. He wiB attend them con- 
tinually, during the session ; obey and execute their 
ovders ; preserve silence amongst the attendants and 
spectators ; secure and bring into court such prisoners 
as may be ordered on trial, op may be committed to 
his care. If a marshal is not appointed before the 
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sitting of the courts the president may issue a tirar-^ 
rant to some suitable person, to act in that capaci^. 
It may be made in the following form. 

To A. B. &c. &c. 

Whereas a court martial has been ordered to as« 

semble at , on the day of , for the 

trial of K. L. You are hereby authorized aiidv ap- 
pointed to officiate as marshal at said court : (if the 
person is to be tried on a crimincd process) You are to 
take the said K. L. into your custody, and have him 
before said court at the time and place above nanied ; 
and him safely keep, until he shall be delivered by 
due course of law ; and for so doing, this shall be 
your sufficient warrant. 

Given under my hand, &c. 

J. A. 

President of the Court Martial. 

Such an appointment may not be neceissary in the 
Massachusetts militia. By the 31st i^ection, the of- 
ficer who appoints the court martial is empowered 
to appoint the marshal. 

There b evidently a defect in our national military 
system, as respects the office of marshal. Perhaps 
no officer in the service would contribute more to 
the preservation of order and discipline in the camp* 
It should be his particular business to visit all parts 
of his division daily, and be clothed with sufficient 
powers to prevent and suppress all riotous and mu- 
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tinous conduct. Being known as such an officer, 
he would give less offence in the execution of his 
duty, than any other officer to whom this duty did 
not specially attach. If it be said, that every officer 
is bound to perform this duty (and an officer for this 
purpose is not needed), we may apply the same rea- 
soning in the civil department. It is the duty of 
every one to prevent the violation of law and the 
breach of the peace, so far as in his power. But when 
the burden of this duty is so generally distributed 
amongst the citizens, no one feels a special responsi- 
bility. The interference of any person not particu- 
larly authorized, is considered as officious. 

The laws for the government of the navy, recog. 
nise an officer, whose duties are similar to those of 
^he marshal. "Any master of arms ^ or other person 
of. whom the like duty may be required, refusing 
to receive such prisoner or prisoners, as shall be 
committed to his charge, or having received them 
shall suffer him or them to escape, or dismiss them 
without orders from his captain, the commander in 
chief of the navy, or the commander of a squadron, 
for so doing, shall suffer in his or their stead as a 
court martial shall order and direct."* 

Ought not a marshal to rank with the judge ad- 
vocate, and be appointed and commissioned in 
every division, where a judge advocate is necessary ? 

The marshal is to open and adjourn the court, by 
order of the president, as stated in Chap. vii. 

* Rules agd Regulations for Navy IF. S. sect. 31. 
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Previous to the trial of any officer or soldier^ 
the person complained of must be put under an 
arrest. 

1. The arrest of an officer. 

In all cases where the circumstances will permit, 
an officer is to be arrested by an order or military 
warrant from an officer, 'his superior; Und all the 
proceedings relating to the arrest duly authen^cated^ 
The proof of regular proceedings will always be at 
command, when executed in this manner ; nor will 
they be subject to those casualties, as when the 
proof depends on the life, or presence of the officer 
who orders or makes the arrest. The form of a .war- 
rant of arrest may be as follows, viz. 

To A. B. adjutant, or, &c. 

You are directed forthwith, to repair to the quar- 
ters of K. L. captain in the — • regiment of the 
United States infantry (or militia, as the case may 
be) ; you will then and there cause the said K. L. to 
be arrested, by reading this warrant, or leaving a 



AND MILITARY LAW. ija 

copy theredF at his said quarters ; that the said K. U 
may be brought to answer to certain charges of ua- 
military conduct exhibited against him : [Iwre insert 
the articles of charges, if prepared.) Of your doings 
hereof make due return to me as soon as may be. 

J. M. 

Col. Ut Eegt. kz. 

The return of the officer who makes the arrest 
may be in the form following, viz. 

April fiO, 1813. Agreeably to this wairaht, I 
have caused the widiin named K. L. to be ptii in ar- 
i^st, by leaving an attested copy of this wamuit at 
the quarters of the said K» L. 

Signed, A. B. Adjt. 

A copy of this warrant and return ought imme* 
diately to be transmitted to the commanding officer 
of the department, with a copy of the charges or 
complaint. After this arrest, the officer is not per- 
mitted to wear his sword, until discharged from the 
arrest. If the charges do not imply a crime which 
may subject the person to capital or any corporal 
punishment, the officer may be permitted to go at 
large ; but if capital punishment,^ Ik is to suffer close 
confinement, unless otherwise ordered by the com- 
mander in chief. If he escapes during his arrest for 
any crime, he shall be cashiered. " Whenever any 
officer shall be charged with a crime, he shall be ar- 
il 
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rested and confined in his barracks, or quarters, or 
tent, and be deprived of his sword by the command- 
ing ofHcen And any officer who shall leave his con- 
finement before he shall be set at liberty by his com- 
manding officer, or by a superior officer, shall be 
cashiered."* 

Militia officers in time of peace are not to be per- 
mitted to wear their swords after an arrest, nor can 
they exercise any command, till discharged from the 
arrest. 

** If any officer, after having been put in arrest, 
shall presume to exercise any military command 
until he is discharged from his arrest, he shall be 
liable to be tried by a court martial, and if convicted, 
he shall be removed from office.^f 

In case of danger of losing an officer by an escape 
previous to an arrest, the superior officer will un- 
doubtedly cause an arrest or security of his person 
by a verbal order, and the formality of proceeding 
preparatc»y to the trial, already detailed, will then be 
observed. 

2. The arrest of non-commissioned officers and 
privates, or retainers to the camp. 

These persons are usually arrested without the for- 
mality of a warrant ; as they are taken into custody 
by men under arms, and either confined, or imprison- 

* Art War. U. S. 77. 

+ Mass. Mil. Law, sect. 34. art. 5. 
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ed, according as the nature and aggravation of the 
crime alleged against them, may require. " Non- 
commissioned officers and soldiers, charged with 
crimes, shall be confined until tried by court mar- 
tial, or released by proper authority.'** By another 
article of war it is intended to secure the officer and 
soldier from unnecessary and unreasonable confine- 
ment. The term of confinement is limited. " No 
officer or soldier, who shall be put in arrest, shall 
continue in confinement more than eight days, or 
until such time as a court martial can be assembled.'^ 
Extenisive power is granted by the foregoing war 
article, and may be liable to great abuses. Preten- 
sions of difficulty in procuring a court martial, may 
continue a person in lot^ confinement. It is, how- 
ever, to be remembered, that the meanest soldier has 
a remedv in the civil courts, for all abuses commit- 
ted by an officer, besides the amenability of the offi- 
cer to a court martial. A vexatious or malicious 
arrest will also subject the author of it to a court, 
martial. 

• Art. War U. S. 78> + Art. War U. S. 79. 
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Th£ 35th artick ^f war authorises regpmeot^ or 
^arnsontHHirts r^atti^ /mm which either party m9if 
nppcsA to a ^nend •cDitrt martid. But ibev^ cannot 
be an appeal ^om a ^neral court martial to wy Qthw 
ipilataty ttibuoaL Theapfdk^tionforcedre^sloacivU 
court, m stated in fc^ap. x v ii. Hiay be considered in the 
nature of an appeal. R^nitental courts mairtial ai?e 
vested wkh small poMrem ; and bekig unable thare*^ 
fore to awafd a definitive settlement of <}ifferencec 
betVKeen officer and soldier, ihe law authonaes an 
appeal. « 

Regimental courts martial seem to have been.prin- 
cipally designed for doing justice to officers or sol- 
diers, who consider themselves aggrieved or abused 
by their superiors. The 35th art. of War U. S. says 
— "If any inferior officer or soldier shall think himself 
wronged by his captain, or other officer, he is to coiji- 
^plain thereof to the commanding officer of the regi- 
ment ; who is hereby required to summon a regimen- 
t4 court martial, for doing justice to the complainant ; 
from which regimental court martial either party may^ 
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if be thiaks himself still aggrieved, appeal to a gene* 
xsi Qouit laoaitiaL'^ 

lit is doubtfiU, whether the prqffssed design <^ do^ 
ing jjufikice to iitferior officers and sddiers, when 
^Kiionged by mipeiiors, is fuily accomplished by this 
right of mad, or appeal from a Aie^meiital court mar- 
tMj aiithonzed by the above quoted article of war. 
The trial is fruitless^ i^oause Jdie povvser of the rigi- 
meat^ coart martial to do |ustice, is no pewer at aS. 
'Such court has no cognizance of the conduct of an 
.officer. As an officer cannot be tried by suc& courts 
he certainly cannot be punished. The 67di article 
of warsays*-*-*^ No garrison or regimental court mar- 
tial shall hive the poxver to try capital offences or 
commissioned officers.^* Where then is the power of 
'^^ doing justice^"* to a soldier w)ho has been wronged 
by his Q&ztx ? No pmushment can be inticted, or 
cestitution of the smallest ccmsideration csmi be award, 
ed, where no power is granted, even for the trial c£ 
^e officer. But it may be said, the privilege of ap« 
peal secures the sol(Uer in his rights. But in this he 
also meets with difficiMty. If the soldier appeals to a 
geneml court martial, he is himself to be on trial; 
and if he is guilty of making a malicious complaint, 
he ought to be on trial. But the ignorant soldier, 
when he considers himself wronged, cannot always 
judge whether he shall be able to prove his case 
to the satisfaction of a general court martial; and 
therefore will not risk the appeal, and put himself 
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also on trial, when he may be punished at the discre- 
tion of a court martial. The 35th article of war says, 
" But if on a second hearing the appeal shall appear 
vexatious and groundless, the person appedkng shs^ 
be punished at the discretion of the said court mar- 
tial." It is extremely doubtful whether the soldier 
is secured against the wrongs of his officer, or the 
inferior officer against the injury of his superior, by 
the regimental court martial, however strong may 
have been the inclination of the government ^^Jbr 
doing justice^^ to the wrongs of the soldier. . It must 
be evident to every .military reader, that the regimen- 
tal court martial is nothing more, as respects the of- 
ficer complained of, than a court of inquiry. The 
soldier is on trial; the officer of whom he com- 
plained is not on trial. The officer cannot be 
punished by this court, but the soldier is liable. 
For as respects the non-commissioned officer and 
soldier, regimental courts martial have full power 
to determine minor offi^nces, and award sentence 
of punishment; from which sentence there is no 
appeal. No appeal ^om. a regimentaU to a gene- 
ral court martial will lie, unless where an officer 
is concerned. These courts have power (by article 
67) to inflict a fine not exceeding one month's pay ; 
to imprison and put to hard labour, a non* commis- 
sioned officer or soldier, not exceeding one month. 
We find no authority for an appeal in such cases. 



r 



AND MILITARY LAW. 135 

In those cases where an officer is complained of be- 
fore a regimental court martial, an appeal cannot be 
refused. Nor can a commanding officer refuse to 
call a general court martial, for the purpose of in- 
vestigating the propriety of the appeal and the 
merits of the case. 

No appeals are allowed from militia courts mar- 
tial. A reversal of sentence of court martial can be 
obtained in no other mode, than by application to 
the governor and council.* 

'* Mass. Mil. Law, sect 34, 
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COURYS OF IlTQUIRt. 

Military courts of inqairy are designed for the 
investigation of articles of charge, against persons 
subject to military laW| with a view to ascertain the 
propriety of calling a court martial, foe the trial of 
the person accused. 

From this definition will appear ''the similarity be- 
tween courts of inquiry as regards the military depart- 
ment, and grand juries, as regards the civil. 

By the foregoing definition, it is not to be under- 
stood^ that all matters in all cases not specified in the 
articles of charge, are to be excluded fix)m the exa- 
mination of the court of inquiry. Cases may occur, 
when it would be impossible to point, either to the 
specific criminality y or to tht particular person ^ on 
whom th& supposed criminality ought to rest. As 
where many persons are concerned in the failure of a 
military or naval expedition; — a court of inquiry 
may be called to ascertain the facts ; ^* to examine 
into the nature of the transaction ;" and report to the 
commander in chief. A case of this kind is an ex- 
ception to the general definition above mentioned. 
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In all practicable cases^ it is oecessary to exhibit 
specific charges before a court of inquiry, that ito 
proceedings may be the more regular ; and to accele- 
rate and fecilitate die business of the court. A 
complainant is not^ however, bound to exhibit 
the same cliargesi before a court m^ial, which he 
produced to the eourt of inquiry. The complainant 
and the government have a right to avail Aemselves 
of all the information derived firom die inquiry ; and 
magr shape the future cha^s for the trials according 
to the light elicited by this imrestdgatioQ* 

Ccmrts of inquiry have no power of a^warding sen* 
tenee. Therefore the examkiatioo cannot be consi- 
dered as a trial. The court merely make a statement 
of facts, unless there is an express order to report 
Iheir opinion. 

The judge advocate and marshal attend. A record 
is made of the proceedings by die judge advocate, 
in the saH^ mamier as at courts martial ; and the 
whole proceedings authenticated and returned by the 
judge advocate, to the person appointing the court of 
inquiry. - 

Although the formalides incident to the court mar- 
tiiA are also to be observed at a court of inquiry ; 
yet a court of inquiry cannot be called by every of 
those persons who have power to convene a court 
martial. It cannot be done in the army, unless by the 
particular direction of the president of the United 
States, or unless it be demanded by a person ac- 
cused. " In cases where the general or commanding 
officer may order a court of inquiry, to examine into 
18 
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the nature of any transaction^ accusation, or imputa* 
tion against any officer or soldier ; the said court 
shall consist df one or more officers, not exceeding 
three, and a judge advocate or other suitable person 
as a recorder, to reduce the proceedings and evidence 
to writing, all of whom shall be swcxti to the &ithful 
performance of their duty. This court shall have 
power to summon witnesses as a court martial, and 
to examine them on oath. But they shall not give 
their opinion on the merits of the case, excepting 
they shall be thereto required. The parties accused 
shall also be permitted to cross-examine, and interro- 
gate the witnesses, so as to fully investigate the cir- 
cumstances in question."^ 

*' The proceedings of a court of inquiiy must be 
authenticated by the signature of the recorder and 
the president, and delivered to the commanding of- 
ficer. But as courts of inquiry may be perverted to 
dishonourable purposes, and may be con^dered as 
engines of destruction to military merit, in the hands 
of weak and envious commandants, they are hereby 
prohibited^ unless directed by the president of the 
United States, or demanded by the accused." 

The ju(%e advocate shall administer to the mem* 
bers the following oath : 

" You shall well and truly examine and inquire ac* 
cording to your evidence^ into the matter now before 
youy without partiality y favour^ affection^ prejudice^ 
or hope of reward. So help you God.*' 

 Art War, U. S. 91. 
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After which, the president shall administer to the 
judge advocate, or recorder, the following oath : 

" YaUf A. By do swear, that'y&u wiU, according to 
your best abilities, accurately/ and impartially record 
the proceedings qfthe court, and the evidence to be 
given in the case in hearing. So help you God."* 

The witnesses shall be sworn in the same manner 
as those before a court martial. 

Although it appears by the foregoing «ffticle of 
war, that a court of inquiry may be composed of one 
or more members, not exceeding three, it is not 
usual to order a less number than three, and a less 
number ought never to be permitted. The militia 
laws of Massachusetts confine it to three, and no 
other number can constitute a court of inquiry. By 
the articles of war oS Massachusetts, for the govern- 
ment of the militia when in actual service of the 
state, courts of inquiry are not authorized ; but the 
immemorial usage in military service will undoubt- 
edly justify the ordering such courts. These courts 
may be governed in their proceedings by the rules 
adopted in the militia in time of peace, or by the re- 
gulations for the government of troops in the United 
States service. 

The militia law of Massachusetts for ordering and 
regulating courts of inquiry, is similar to the articles 

*Art.WarU. S. 91, 
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of war of tlie Unittxl States ; saving the exception 
already mentioDod.* 

For the naval department, " courts of inquiry may 
be ordered by the president of the United States, the 
secretary of the navy, or commander of a fleet or 
squadron, provided such court shall not con»st of 
more than three members* who shall be commissioii. 
ed officers."t They are to be governed in these in- 
quiries by the same rules as those for die army, and 
the several oaths to be administered in nearly the 

same form4 

Where courts of inquiry are not authorized by 
law, as in most other countries, not only officers, but 
the public, are subject to great abuses and injuries. 
Courts of inquiry may then be called for wicked 
purposes, suid instead of protecting the innocent, the 
object may be to clear the guilty. Notwithstanding 
the want of legal regul^ions for these courts, in the 
British service, in which the witnesses are examined 
without being sworn, and the parties accused are not 
always present ; yet the writers on military law con- 
sider courts of inquiry as highly beneficial to the ser- 
vice, and regret that such courts are not more fre- 
quently convened. 

** In all doubtful cases, (says M^ Arthur) courts of 
inquiry are useful, and the original design of them 

* Mass. Mil. Law, art. 3% 
. + Rules and Regalations for Nayy U« S. art* 42. 
t See the forms, sect. 9^ art. 3. 
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appears to have arisen from a lenient wish not to give 
unnecessary trouble either to the person whose con- 
duct is the subject of inquiry, or to the assemblage 
of members necessary to compose a court martial ; 
and which assemblage might sometimes cause de- 
lays, highly injurious to the service, A court of 
inquiry, by examining the evidence produced on 
both sides in a summary manner, is divested of all 
that formality and procrastination incident to a court 
martial, and withal attended with less inconvenience 
to the service by having fewer members.* 

Whilst the laws of our country regulate the call- 
ing and proceedings of courts of inquiry, and make 
nearly the same formalities necessary as in courts 
martial ; the parties to be present, the witnesses on 
both sides sworn, examined, and cross examined ; 
we may consider courts of inquiry as an important 
acquisition to the military and naval departments. 
The innocent man will bv these means avoid the vex- 
ation, mortification, and expense of a court martial ; 
whilst his reputation is rescued from the polluted 
lips of the calumniator. 

* Page 105. 
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or THE INDITIDUAL POWERS OF CERTAIN OFFICERS RESPECT- 
ING COURTS MARTIAL* 

By the constitution of the United States^ the pre- 
sident is commander in chief of the army and navy, 
and of all the military forces of the several states, 
when in actual service of the United States. He 
has therefore the power of ordering general courts 
martial for trial of the regular troops at all times ; but 
not for the troops of the several states^ except when 
in actual service of the nation : because the militia 
of the several states are not, by the constitution, un- 
der the immediate command of the president, until 
ordered into actual service by the captain general or 
commander in chief of the individual sovereignty. 

By the laws of the United States^ other officers are 
entrusted with presidential powers relative to courts 
martial. These officers are those who have the im- 
mediate^ command of the army, or particular portions 
or corps of the army, holding a delegated power, de- 
rived by special commission from the captain-gene- 
ral. To such officers, thus commissioned by the 
president, the law entrusts certain powers; as by 
article of war U, S. 65 — "Any general officer com- 
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manding an army, or a colonel commanding a sepa- 
rate department, may appoint general courts martial 
whenever necessary." 

Art, 66. — "Every officer commanding a regi- 
ment, may appoint, for his own regiment or corps, 
courts martial, to consist of three commissioned offi- 
cers, for trial and punishment of offences not capital^ 
and decide upon their sentences." " For the same 
purpose all officers commanding any of the garri- 
sons, forts, or barracks, or other places, where the 
troops consist of different corps, may assemble courts 
martial, to consist of three commissioned officers, 
and decide upon their sentences." 

By the constitution of Massachusetts, the governor 
b commander in chief of all the forces of the state, 
military and naval. 

By the laiVf he has the sole power to order gene- 
tal courts martial in time of peace. 

Division courts martial may be ordered by ma- 
jor generals, or commandants of divisions, in their 
respective divisions.*. 

All officers, either of the army or militia, who have 
the power of appointing courts martial, have also the 
power of approving the sentence of such courts as 
they may have ordered to assemble. " No sentence 
of a court martial shall be carried into execution un- 
til after the whole proceedings shall have been laid 
before the officer ordering the same, or the officer 
commanding the troops for the time being."! 

* Mass. Mil. Law, sect. 31. 

t Art. War U. S. 65.  
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By the foregoing, it appears also, that the power 
of approval is not in all cases confined to the particu- 
lar person who ordered the court ; but the sentence 
is subject to the consideration of such officer ^ may 
happen to command in his place. 

These officers have also the power 6[ returning 
the y^hcit proceedings and sentence to the same 
court martial, with an order for reconsicleration. Btit 
they have not power to dissolve the court, and deli- 
ver the case to the examination (^ a new court ; be- 
cause this would subjicct the accused to a second 
trial kf the same offence, which cannot be permitted 
by the articles of war. The only object in returning 
the papers to the same court, is a revisal. If, after a 
vevisal, the sentence should be the same, and it 
should be contrary to the wishes of the commanding 
officer, there is no power to compel an alteration of 
the sentence. And it is said, a revisal cannot be or-? 
dered more than once. Mr. Tytfer, who has been 
frequently quoted, observes : — *• The king, disap- 
proving of the sentence, may order the court to re- 
consider, or review their proceedings, and recom- 
mend to them an alteration cS their judgniient ; but 
it is not consistent with the royal powers, actually to 
exercise any judicial authority, which belongs alone 
to the courts of justice ; so his majesty himself csai 
neither make any alteration in the sentence of such 
courts, nor coinmit that power to any other. All 
therefore that is competent for his majesty to do, if 
the court martial shall not meet his approbation^ is 
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to order the court to revise their proceedings ; and 
even this power is limited, (in the British gpvem- 
ment). No sentence given by any court martial, and 
signed by the president thereof, shall be liable to be 
revised more than once." Another English authcx* 
observes,* " It sometimes happens that the mem* 
bers are directed to re>-assemble for the purpose of 
revising part or the whole mass of the evidence that 
has been brought before them, and of maturely 
weighing afresh the substance of the proofs up(m 
which they have formed their opinion and judgment. 
Great delicacy and discretion are required in those 
who have authority to order a revision of this sort. 
The king has the power of ordering the members of 
a general court martial to revise their sentence ; but 
he cannot oblige them to alter it. The same autho* 
rity, subject to the same limitations, is vested in 
the commanding officers of regiments with respect 
to regimental courts martial.*' 

Besides this power of ordering courts martial, ap- 
proving sentence, and ordering revision, these offi- 
cers have the power to p a h d o n such as may be con- 
victed by such courts as may have been appointed by 
them respectively. Art. War, 89. ^* Every officer au- 
thorized to order a general court martial, shall have 
power to PARDON, or mitigate any punishment order- 
ed by such court, except the sentence of death, or of 
cashiering an officer." In these two cases thepresi- 

* Mr« James. 
19 
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dent of the United States has the sole power of grants 
ing a pardon. " The colonel or commanding crf*- 
ficer of a regiment or garrison, where any regimental 
or garrison court martial shall be held, may pardon^ 
or mitigate any punishment ordered by such court 
to be inflicted."* 

Officers of Massachusetts militia have no power 
to pardon military offences. The commander in 
chief may pardon, by and with the advice of council, 
so far only as regards a disqualification. 

Although the commander in chief of the United 
States, and other officers authorized to call courts mar- 
tial, have power to pardon offenders, they have not 
the power to interfere with the proceedings of the 
court when organized, nor to prevent the sentence 
by dissolving the court, before all the charges exhi- 
bited have been examined, considered, and decided 
upon. When the members are sworn, they are to 
all intents and purposes, a court ; and as such, the 
commander in chief has no more power to order an 
adjournment, or dissolution, or in any manner to 
dictate, than he has to interfere with the proceedings 
of the supreme civil court of the nation. Both are 
the creatures of the law ; and by the law both are to 
be governed. By legislative acts this court is or- 
ganized, and certain duties assigned them. By 
their oaths, they are bound to perform these duties 
according to the knvs^ and not according to an order 
from any man or body of men. A legislative act, 
after the legal organization of the court, would not 

* Art. War, U. S. 89. 
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annul their obligations to perform these duties, or 
divest them of their powers as a court. The busi- 
ness for which the court is convened must be com- 
pleted. Another court, on the same person, for the 
same offence, cannot be convened. 

The officer who calls the court, has a power to 
dissolve the court, however, when the business is 
completed, and not before. It is a duty at that time, 
to issue an order for the purpose. 

It may not be improper, in this place, to consider, 
whether the commander in chief, or other officers 
who are authorized to order courts martial, have a 

« 

right to reject a complaint, when exhibited in a pro- 
per manner. 

We do not hesitate to say, that when a specific 
complaint is exhibited in due order, by a suitable 
person, and to a suitable officer, if the officer rejects 
the complaint, he renders himself liable to a court 
martial. It is an abuse of power, a neglect of duty. 
He is bound by his oath to attend to it, as one of the 
important duties of his office. By the 34th section 
of the articles of war, the officer *' is required to ex- 
amine into the complaint, and to take proper mea- 
sures for redressing the wrong complained of.'* By 
the 35th article of war, the commanding officer of 
the regiment " is required to summon a regimental 
court martial, for doing justice to the complainant." 
By the 77th article of war, it is ordered that, ** when- 
ever any officer shall be accused of a crime, he shall 
be arrested." By all these quotations, it is plain, that 
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the duty is peremptory, and not discretionary. The 
iVords are positive ; " he is required to attend," &c. 
" he is required to summon," &c. " he shall be ar- 
rested," on complaint. These are sufficient to 
settle the question as respects the army of the United 
States. 

If officers of the militia have anv doubts as to this 
duty, let them be referred to the precedents or rules 
of proceeding in such cases. " It appears (says a 
writer on military law,*) to be an established doc- 
trine, that neither the lords commissioners of the 
admiralty, nor a commander in chief abroad, vested 
with a power of assembling courts martial, can exer* 
cise a discretionary power in rejecting charges or 
articles of accusation^ preferred against any officer, 
properly drawn up, and specifically pointed." 

Those officers who are empowered to convene 
courts martial are entrusted with ministerial powers, 
and not judicial. A complaint being properly made, 
the officer to whom it is made has no power over it, 
to alter, modify, or reject. As a case in course of 
his duty, he is compelled to cause the investigation, 
demanded by the complainant, agreeably to the laws 
of the land. 

* M^Arthar. 



CHAPTER XVII. 



AlCEKiBILltY OF MEMBERS OF A COURT MARTIAL TO THE CU 
▼IL POWER ; AMD THE PR ACTIO ABILITY OF BUINOING THEM 
BEFORE A CITIL COURT. 

The military is subject to the civil power ; and 
all those who act in a military capacity, are individu- 
ally responsible before the civil courts, for any ille- 
gal act. To this general rule an exception may be 
made. In case of the suspension of the " habeas 
corpuSf^^ during the operation of martial law^ the mi- 
litary courts are not subject to the civiK But 
this irresponsibility is granted by special statute, as 
in case of rebellion. During the suspension of the 
** habeas corpus^^ and the prevalence of martial law, 
the members of a court martial, and all other oiEcers 
who may be concerned in the convening of the court, 
or in the trial, condemnation, or execution of a per- 
son, are declared by the act, to be irresponsible for 
any of their conduct on such occasions, pertaining 
to the sentence and punishment. 

In all other cases the rule is good ; the civil is 
superior to the military power; and the doings of a 
court martial may be brought under the considera- 
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tion of a civil .court. This responsibility, in an ac« 
tion of damages^ is only as individual members. 

I. As individuals ; members of court martial are 
responsible, in an action of damages. 

IL As a court ; their proceedings are cognizable 
by a dvU court in two ways, viz. By pro- 
ceedings in the nature of a review ; and by 
an application for a prohibition. 

I. An action of damages is not to be commenced 
against individual members, unless the punishment 
inflicted^' or the proceedings of the court have been 
iUegal. 

1. When punishment has been inflicted illegally. 
As when the crime would, by the law, only justify a 
reprimand ; and the punishment ordered by the court 
was cashiering and imprisonment. Or, as when the 
sentence is whipping, or other corporal punishment, 
not in any case allowed by the law. 

2. When the court martial have proceeded ille- 
gally, the sufferer has his remedy in an action of da- 
mages ; as when the court, contrary to the protesta- 
tions of the party, did admit improper persons to sit 
as members ; or tried a citizen who was not amena- 
ble ; or did admit witnesses only on one part ; or 
excluded competent witnesses which were offered ; 
or admitted witnesses who were clearly incompetent. 
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As appeals from general courts martial are not al- 
lowed to any other military tribunal, an individual 
who has suffered by an unjust sentence ought to 
have, and is legally entitled to his remedy. In a 
free country, every person, he he soldier or citizen, 
cannot receive an injury either in his person, or pro- 
perty, without finding his remedy. In obtaining the 
remedy just referred to, the sufferer must not only 
prove the injury, b«t that the injury was done ille- 
gally, wilfully, and wickedly. In all such prosecu- 
tions, a member of a court martial may shew that he 
opposed and voted against the sentence, or illegal 
proceeding of court martial, on which the prosecu- 
tion is founded. 

Many instances of such prosecutions are referred 
to, by writers on military law. The extraordinary 
case of Lieutenant Frye, of the navy, is cited by 
Adye, Tytler, and M*Arthur. Lieutenant Frye was 
tried on board the Oxford man of war, at Jamaica, in 
the West Indies, on a charge of disobedience of or. 
ders. The court martial sentenced him to fifteen 
years imprisonment. On his arrival in Ejigland, he 
brought his action against the president of the court, 
Sir Chaloner Ogle, and obtained a verdict of one 
thousand pounds in damages. At the same time 
Lieut. Frye was informed T^y the court, that he might 
bring a similar action against every and each mem- 
ber of that court martial. In this case, there was 
evidence before the civil court, that incompetent 
witnesses were admitted by the court martial at the 
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trial of said Frye ; and that when he objected to the 
admission of such witnesses, he was grossly abused 
and ill treated by the court. 

M* Arthur observes, *^ In cases of illegality in the 
proceedings of a court martial, of apparent partiality 
in its judgment, or any flagrant abuse of its autho- 
rity ; the court is not only liable to severe animad* 
versions of the house of commons, but the members 
of such court martial are, eithericoUecti vely or indii> 
vidually, amenable to the laws of their country. — 
There are several instances, where the informalities 
and illegal proceedings of courts martial have been 
severely censured by the legislature, as well as brought 
under the cognizance of the civil courts." 

Besides the privilege of applying for damages by 
a private action, there may be another method of 
bringing the court martial proceedings before a civil 
court, and before the person has suffered the inflic- 
tion of punishment ordered by the court. He may 
obtain a suspensioni of the punishment until the case 
is examined. But these applications are never to 
be countermanded, unless there is an apparent injuxy 
or strong grounds of illegality in the proceedings of 
the court martial. This is the other mode above 
named. 

II. By application to a civil court to review or ex- 
amine the doings of court martial, or prohibit further 
proceedings as to the sentence. 



AND MILITARY LAW. 153 

This may be considered in the nature of an ap- 
peal, and at the same time as operating as a writ of 
error : because every application to a civil court to 
stay a sentence, and examine the proceedings of court 
martial, must be grounded on the erroneous proceed- 
ings of the court martial. It is not necessary to sup- 
pose criminality in these erroneous proceedings. It 
may be an error of judgment, and one of those cases 
where it might be proper the officer or soldier should 
be set at liberty ; but not a case where the members 
of the court martial would be liable to an action of 
damages. 

Other cases may occur, where the proceedings 
were criminal^ and also proper for this kind of exa- 
mination ; as when the sentlfhce was awarded by court 
martial — 1. Without evidence.— -2. Contrary to evi- 
dence. — 3. By illegal evidence. — 4. The sentence 
excessively severe. — 5. The court corrupted. 

In either of these cases, an application to the civil 
court may be proper for a re-examination of the sub- 
ject. But wt see no great advantage which would ac- 
crue to the applicant in such an examination, unless it 
might be an advantage to his character, to place the 
subject in its true light, or open the way for a private 
action of damages : because it has been determined 
that the civil courts cannot interfere in such cases by 
a prohibition ; as neither of the foregoing reasons 
would justify the court in such an interference. 
20 



154 ON COURTS MARTIAL 

To justify the interference of civil courts, so far a& 
to prohibit farther proceedings, or prevent the cany, 
ing into execution a sentence of court martial, it will 
be necessary to prove one of two cases : 

1. Either that the court martial have exceeded 
their powers, or jurisdiction, and have tried a person 
not subject to military law— or 

2. If subject to military law; was not amenable to 
the particular court which gave the sentence. 

In the case of sergeant Samuel G. Grant, who ap« 
plied for a prohibition, (having been sentenced to re. 
ceive a thousand lashes with the cat of nine tails) 
Lord Loughborough stated expressly, that he saw no 
ground for prohUntiony except in the two cases above 
stated. And if it was a Wrong sentence (which was 
evident in this case) yet as it clearly appeared to be 
within the jurisdiction of that military court, it could 
not be a subject for prohibition ; but a case for re- 
view. 

In the militia, in time of peace, the remedy agsunst 
an improper sentence w31 be, by application to the 
governor and council, or to the legislature. But for 
the army, or militia in actual service, the remedy will 
be, by application to the supreme civil court. 

In all cases, the applicant must be within the reach 
of the court. If the sufferer is in prison, or under 
confinement, he is to be taken from that confinement 
by the writ of habeas corpus. As an officer who neg- 
lects to deliver over to the civil authority, when de- 
manded, any person under his command, who has 
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committed a crime, or injured a citizen, is liable to 
be cashiered, it is presumed no officer would disobey 
the orders of the supreme civil court. 

The doctrines laid down in the preceding chapter, 
deserve the attentive consideration of every officer in 
the naval or military service. 

Called to the duty of passing sentence upon the 
property, the character, and lives of fellow soldiers, 
they will be deeply impressed with the weight of re- 
sponsibility resting upon them. It is a task, which 
not only involves the discharge of duty to tlieir 
brother officers and soldiers, but to the laws, and to 
their country. He who would perform, must know 
his duty ; and without information on this subject, 
an officer is liable, not to errors only, but to trouble- 
some suits before the civil courts. How important 
then, for his own interest, as well as that of his fellow 
soldier, that he should study, and fully understand 
this duty ? 

It may be alleged by military men, that if officers 
are thus liable to be dragged before the civil courts 
for their conduct towards their inferior officers and 
soldiers, it will ruin the discipline of the army. 

Better would it be that an army should lose in its 
discipline, than that any man, in a country of liberty 
and equal rights, should not always find a remedy for 
injuries and abuses. Better have no army, than that 
it should be superior to the civil power. 

Every country may boast of its civil privileges, 
according as the civil predominates over the military 
power. 
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But the fear of loss in the discipline of an army by 
this subjection to the civil power, is totally without 
foundation. Subjection to the civil power does not 
detract from the subordination of an army. This 
position is proved by a recurrence to the practice of 
a nation, whose naval and military discipline will not 
be questioned* No nation exists, where the military 
power is more completely subject to the civil, than 
in Great Britain. And no nation has a better disci- 
plined army or .navy ; nor troops which are more 
obedient to the orders of their superiors. 

That their army and navy are under good subjec- 
tion and discipline, we need no other proof than such 
as may be derired from passing events. 

That the military and naval power is completely 
subject to the civil, is evident from the instances al- 
ready cited in this chapter. One other case will be 
cited, which will fully substantiate what we have 
alleged. 

It has been stated that Lieutenant Frye commenced 
a civil action against the president of a court martial, 
and recovered one thousand pounds in damages. 
In consequence of the suggestions of the court at 
this time, the said Lieutenant Frye procured a writ 
from the lord chief justice of the common pleas, 
sir John Willes, in order to arrest rear admiral 
Mayne and captain Rentone, who were members of 
• the court martial which convicted the said Frye ille- 
gally, and by whose sentence he was punished. At 
the time this writ was issued, admiral Mayne, as 
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president, and captain Rentotie, as a member, were 
sitting on a court martial for the trial of vice-admiral 
Lestock. As soon as the court adjourned, admiral 
Mayne and captain Rentone were arrested on the 
writ from sir John Willes. " The arresting of the 
president (says M'Arthur) highly offended all the 
members of the court. They met twice on the sub- 
ject, and resented highly M^hat they deemed an insult; 
and drew up certain resolutions, in which they ex- 
pressed themselves with some degree of acrimony 
against the lord chief justice ; and the judge advo- 
cate was directed to deliver them to the board of 
admiralty, in order to their being laid before the 
king. In these resolutions, they demanded * satis- 

* faction for the high insult on the president, from all 

* persons how high soever in office, who have set on 

* foot this arrest, or in any degree advised or pro- 

* moted it ;' and remonstrating, that by the said arrest, 

* the order, discipline, and government of his majes- 

* ty's forces by sea (and land) was dissolved.' The 
lords of the admiralty were much displeased at the 
indignity offered the court martial, and accordingly 
laid the resolutions before his majesty. The duke 
of Newcastle (the secretary of state) by his majesty's 
command, wrote to the lords commissioners of the 
admiralty^, wherein he says, ^ His majesty expressed 
' great displeasure at the insult offered the court mar- 
^ tial, by which the militdry discipline is so much 

* affected ; and the king highly disapproves^ of the 

* behaviour of lieutenant Frye on the occasion. His 
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' majesty has it under consideration what steps may 
^ be advisable to be taken on this occasion.' 

*^ From what follows^ it will be seen, that the 
lords commissioners of the admiralty, as well as the 
'secretary of the state, were not aware of the very 
great authority of the lord chief justice; who, as 
soon as he heard of the resolutions of the court mar- 
tial, caused each individual member to be taken into 
custody ; and was proceeding in legal measures to 
assert and maintain the, authority of his office, when 
a stop was put to the process by the following sub- 
mission, (signed by the president and all the mem- 
bers of the court) being transmitted to lord chief 
justice Willesrf 

' As nothing is more becoming a gentleman, than , 
to acknowledge himself to be in the wrong, so soon 
as he is sensible he is so, and to make satisfaction 
to any person he has injured ; we, therefore, whose 
names are underwritten, being thoroughly convinc- 
ed, that we were entirely mistaken in the opinion 
we had conceived of lord chief justice Willes, think 
ourselves obliged in honour, as well as justice, to 
make him satisfaction, as far as it is in our power. 
And as the injury we did him was of a public na- 
ture, we do, in this public manner, declare, that we 
are now satisfied, the reflections cast upon him in 
our resolutions, were unjust, unwarrantable, and 
without any foundation whatsoever ; and xve do ask 
pardon of his lordships and of the court of common 
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* pleasy for the indignity offered both to him and the 
^ court. 

* Signed by 

''Perry Mayne, rear admiral of the blue ; Hon. John 

* Byng, rear admiral of the blue ; captains 

* Hon. Edw. Legge, James Rentone, Charles 

* Coleby, Joseph Hamer, Smith Calve, John 

* Pitman, Thomas Hanway, John Ome, Tho- 
' mas Frankland, Hon. John Hamilton, Sir 

* Charles MoUoy, Robert Erskine, Charles 

* Catford, Edward Spragge.' 

" This written submission was received into the 
court of common pleas, and was ordered to be re- 
gistered, as the lord chief justice then observed, as a 
memorial to the present and future generations^ that 
whoever set themselves up in opposition to the laws, 
or think themselves above the law^ will find them* 
selves mistaken.^* 

The above case has been particularly stated, be- 
lieving it would fully substantiate our position better 
than any reasoning on the subject. Although the 
king did at first express his disapprobation at the 
conduct of the court of common pleas, and, like 
many others, thought that " military discipline would 
be much affected" by the procedure ; yet the king 
himself \ivas not above the dignity of the laws, and 
acquiesced. The officers were compelled to purchase 
their peace, by a public and humble submission to 
the civil power. This case is worthy of record m 
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every nation, ^* as a memorial to the present and fu« 
ture generations." 

After the above case is considered, it is presumed 
no man will doubt the complete subjection of the 
military to the civil power, and the amenability of 
members of a court martial before the civil courts, 
for improper conduct towards their inferiors in the 
army or navy. 

Where the military is thus under the control of 
the laws, but little danger is to be apprehended from 
a standing army. Those who tremble for the liber- 
ties of their country, (from the dangers of a standing 
army) will suffer this anxious solicitude in a great 
measure to subside, can they but know, that the civil 
power is pre-eminent in the country, both in princu 
pie 2inA practice. It is iht practice, on these princi-, 
pies, which will secure and preserve our liberties 
from the inroads of a standing army, and will abate 
our anxieties on the subject. 

This superiority of the civil power does not de- 
tract from the discipline of an army. It adds to its 
strength, to its vigour, to its discipline, and respec- 
lability : because it affords protection to every officer 
and soldier, from the overbearing dispositions of su- 
periors; and the civil and military laws mutually 
contribute to this important object. 
' In a country where liberty dwells, the ranks of an 
army cannot be filled by compulsion. No one will 
give up all his civil liberty, and enter the army, un- 
less he is sure of a remedy for injuries, and confident 
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of receiving " equal and exact justice.^* It is the 
confidence of equal protection, which will recruit an 
army among freemen ; which will give quiet and 
confidence to all its members ; energy to its disci* 
pline ; and cheerful submission to every reasonable 
order. 

We know that an army may have discipline, in a 
country where the military is superior to the civil 
power, as in a despotism, or military tyranny, but ^ 
never where there are any just pretensions to civil 
liberty. The word of a tyrant may fill his ranks 
with men, and the cane and the lash may reduce* 
them to obedience, where millions move at the nod 
of a despot. 

But in a free country, the civil power must pre. 
dominate. The highest interest of the military as 
well as the civil department requires it. It is the 
soul of liberty. . 
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No. I. 
RULES AND ARTICLES OP WAR, &o» 

AN ACT 

For estahlishittg JRuks and Articles far the Government 
of the Armies of the United States. 

Sect. 1. J3JS it enacted by the Senate and House 
of Representatives of the United States of America 
in Congress assembled^ That from and after the pass- 
ing of this act, the following shall be the rules and 
articles by which the ^mies of the United States 
shall be governed. 

ARTICLE I. 

Every officer now in the army of the United 
States, shall, in six months from the passing of this 
act, and every offiper who shall hereafter be appoint- 
ed, shall, before he enters on the duties of his office, 
subscribe these rules and regulations. 

ARTICLE II. 

It is earnestly recommended to all officers and sol- 
diers diligently td attend divine service ; and all offir 
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cers who shall behave indecently, or irreverently, at 
any place of divine worship, shall, if commissioned 
officers, be brought befcxc a general court martial, 
there to be publicly and severely r^rimanded by the 
president ; if non-commissioned officers or soldiers, 
every person so offending shall, for his first offence, 
forfeit one sixth of a dollar j to be deducted out of his 
next pay ; for the second cSence, he shall not only 
forfeit a like sum, but be confined twenty -four hours ; 
and for every like offence shall suffer and pay in like 
manner ; which money, so fotfeited, shall be applied 
by \\i^ obtain or senior officer oC the troop or com- 
pany, to the use of the sick soldiers of tb^ company 
or tioo|> to ndiieh the oifetader belonjfSi 

ARTICLE Ili. 

An^ noil-coihttiission^ officer or soldier, who 
shall u^ any profiuie oath or execradcH^ shall incur 
the penalties expressed in the foregbing article ; and 
a commissioned officer shall forfeit and pay for each 
and every such offence ohe dollar, to be applied as 
fai the preceding article. 

ARTICLE IV. 

£very chaplain cohimissioned ih th6 army ^ iar* 
mies of the United States^ who shall ab^nt himself 
from the duties assigned him (except in cases of 
sickness or leave ot absehcfe) %ihall, bn conviction 
ifecreof before a court martkd^ be fined not exceec&ng 
Otte month's pay, besides thfe toss of his {my duni% 
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his absence ; or be discharged^ as the said court mar- 
tial shall judge proper. 

ARTICLE V. 

Any officer or soiditr who shall use cont^ihptuous 
or dilsrespectful words against the president of the 
Uhited States, sq|;ainst the vice-president thereof, 
agi^nst the coiigress of the United States, or against 
the chief magistt^te or legislature of any of the Unit- 
ed States in which he may be quartered, if a com* 
missioned officer, shall be cashiered, or otherwise 
punished as a court martial shaH direct ; if a noh- 
Gommi^siotied officer or soldier, he shall suffer such 
punishment as shall be inflicted on him by the sen- 
tence of a court martial. 

ARTICLE VI. 

Any offil^f dr soldier who shall behave himself 
ivith contempt tic disrespect towards his commanding 
officer, shad be punched according to the natul^ of 
his offence, by the judgment of a court martial. 

ARTICLE VII. 

Any officer or soldier who shall begin, excite, 
eaufi^, ^ j6i'n ki ^ny mutiny w sedition in any troop 
* company in the si#vice '<tf the United States, or in 
any^p^y, ]po^, detachment ^ guard, shall suffer 
afeAtfjh, ot siicfe ether pftrtishfment as by a court mar. 
tfal steiH be inflkted. 
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ARTICLE VIII. 



Any officer, non-commissioned officer, or soldier, 
who, being present at any mutiny or sedition, does 
not use his utmost endeavour to suppress the same, 
or coming to the knowledge of any intended mutiny, 
does not without delay give information thereof to 
his commanding officer, shall be punished by the 
sentence of a court martial with death or otherwise, 
according to the nature of his offence. 



ARTICLE IX. 



Any officer or soldier, who shall strike tus supe- 
rior officer, or draw or lift up any weapon, or offer 
any violence against him, being in the execution of 
his office, on any pretence whatsoever, or shall (Uso- 
bey any lawful command of his superior officer, shall 
suffix death, or such other punishment as shall, ac- 
cording to the nature of his offence, be inflicted upon 
him by the sentence of a court martial. 

ARTICLE X. 

Every non-commissioned officer oc soldier, who 
shall enlist himself in the service of the United 
States, shall, at the time of his so enlisting, or within 
wi days afterwards, have the articles for the govern- 
ment of the armies of the United States, read to him, 
and shall, by the officer who enlisted him, or by the 
commanding officer of the troop or company into 
which he wa& enlisted, be taken before the next jus- 
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»iice of the peace, or chief magistrate of any city or 
town corpprate, not being an officer of the army, or 
where recourse cannot be had to the civil magistrate, 
before the judge advocate, and in his presence, shall 
take the following oath or affirmation : " I, A. B. do 
solemnly swear or affirm (as the case may be) that I 
will bear true allegiance to the United States of Ame- 
rica, and that I will serve them honestly and faithfully 
against all tlieir enemies, or opposers, whatsoever, 
and observe and obey the orders of the president of 
the United States, and the orders of the officers ap« 
pointed over me, according to the rules and articles 
for the government of the armies of the United 
States.'* Which justice, magistrate, or judge advo- 
cateis to give the officer a certificate, signifying that 
the man enlisted, did take the said oath or affirmation. 

ARTICLE XI. 

After a non-commissioned officer or soldier, shall 
have been duly enlisted and sworn, he shall not be 
dismissed the service without a discharge in writing; 
and no discharge granted to him shall be sufficient, 
which is not signed by a field officer of the regiment 
to which he belongs, or commanding officer, where 
no field officer of the regiment is present ; and no dis- 
charge shall be given to a non-commissioned officer 
or soldier, before his term of service has expired, 
but by order of the presidei\t, the secretary of war, 
the commanding officer of .^ department, or the sen- 
tence of a general court martial ; nor shall a com« 
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officer be discharged the service, but ^ 
order of the president of the United Sts^Qs, or by 
sentence of a general court martial^ 

ARTICLE 3^IJf 

Every c6lcxiel, or other officer commanding a re- 
giment, troop, or company, and actually quartered 
with it, may give furloughs to non-commissioned of- 
ficers or soldiers, in such numbers, and for so long 
a time as he shall judge to be most consistent with 
the good of the service ; and a captain or other infe- 
rior officer commanding a troop or company, or in ' 
any garrison, foft or beurack of the United States^ 
(his field officer being absent,) may give furloughs 
to non-commissionpd officers oc soldiers, fcM* a time 
not exceeding twenty days in six months, but not to 
more than two persons to be absent at thie same 
time, excepting some extraordinary occasion should 
require it. 

AflTICLE XIII* 

At every muster, the commandbg officer of each 
regiment, troop, or company there present, diall give 
to the commissary of musters, or other officer who 
musters die said regiment, troop, or company, certi- 
ficates signed by himself, signifying how long such 
officers, as shall not appear at the said muster, have 
been absent, and the reason of their absence. In 
like manner, the commanding officer of every troop, 
or company, shall give certificates, signifying the 
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reasons of the absence of the non-commissioned offi- 
cers and private soldiers^ which reasons, and time of 
absence', shall be inserted in the muster-rolls oppo- 
site the name of the respective absent officers and 
soldiers. The certificates shall, together with the 
muster«rolls, be remitted by the commissary of mus- 
ters, or other officer mustering, to the department of 
war as speedily as the distance of the place will admit. 



ARTICLE XIV, 

Every officer who shall be convicted, before a ge- 
neral court martial, of having signed a false certifi* 
cate, relating to the absence of either officer or pri- 
vate soldier, or relative to his or their pay, shall be 
cashiered. 

ARTICLE XV. 

Every officer who shall knowingly make a false 
muster of man or horse, and every officer or commis- 
sary of musters, who shall willingly sign, direct, or 
allow the signing of muster rolls, wherein such false 
muster is contained, shall, upon proof made thereof 
by two witnesses, before a general court mart'al, be 
cashiered, and shall be thereby utterly disabled to 
have or hold any office or employment in the service 
of the United States. 

. ARTICLE XVI. 

Any commissary of musters or other officer, who 
shall be convicted of having taken money or other 
22 
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thing, hy way of gratification, chi the mustering any 
regiment, troop, or company, or on signing mus- 
ter-rolis, shall be displaced from his office, and shall 
be thereby utterly disabled to liave or hold any office 
or employment in the service of the United States. 

ARTICLE XVII. 

Any officer who shall presume to muster a person 
as a soldier, who is not a soldier, shall be deemed 
guilty of having made a fal^ muster, and shall suffer 
accordingly. 

ARTICLE XVIII. 

Every officer who shall knowingly make a false 
return to the department of war, or to any of his su- 
perior officers, authorized to call for such returns, of 
the state of the regiment, troop, or company, or gar- 
rison, under his command ; or of the arms, ammu- 
nition, clothing, or other stores thereunto belonging, 
shall, on conviction thereof before a court martial^ be 
cashiered. 

ARTICLE XIX. 

The commanding officer of every regiment, troop, 
or independent company, or garrison of the United 
States, shall, in the beginning of every month, remit 
through the proper channels, to the department of 
war, an exact return of the regiment, troop, indepen- 
dent company, or garrison, under his command, spe- 
cifying the names of officers then absent from their 
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posts, and the reasons for, and the time of their ab- 
sence. And any officer who shall be convicted of 
having, through neglect or design, omitted sending 
such returns, shall be punished according to the na- 
ture of his crime, by the judgment of a general court 
martial. 

ARTICLE XX. 

All officers and soldiers, who have received pay, or 
have been duly enlisted in the service of the United 
states, and shall be convicted of having deserted the 
same, shall suffer death, or such other punishment as 
by sentence of a court martial shall be inflicted. 

ARTICLE XXI. 

Any non-commissioned officer or soldier, who 
shall, without leave from his commanding officer, ab- 
sent himself from his troop, company, or detach- 
ment, shall, upon being convicted thereof, be punish- 
ed according to the nature of his offence, at the dis- 
cretion of a court martial. 

ARTICLE XXII. 

No non-commissioned officer or soldier shall enlist 
himself in any other regiment, troop, or company, 
without a regular discharge from the regiment, troop, 
or company, in which he last served, on the penalty 
of being reputed a deserter, and suffering according- 
ly. And in case any officer shall knowingly receive 
and entertain such non-commissioned officer or sol- 
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dier, or shall not, after his being discovered to be a 
deserter, immediately confine him, and give notice 
thereof to the corps in which he last served, the said 
officer shall by a court martial be cashiered. 

ARTICLE XXIII. 

Any officer or soldier, who shall be convicted of 
having advised or persuaded any other officer or sol- 
dier, to desert the service of the United States, shall 
uuSer death, or such other [iunishment as shall be 
inflicted upon him by the sentence of a court mar- 
tial. 

ARTICLE XXIV. 

No officer or soldier shall use any reproachful or 
provoking speeches or gestures to another, upon pain, 
if an officer, oi being put in arrest ; if a soldier, con- 
fined, and of asking pardon of the party offended, in 
the presence of his commanding officer. 

ARTICLE XXV. 

No officer or soldier shall send a challenge to ano- 
ther officer or soldier, to fight a duel, or accept a chal- 
lenge, if sent, upon pain, if a commissioned officer, 
of being cashiered ; if a non* commissioned officer or 
soldier, of suffering corporal punishment at the dis- 
cretion of a CQurt m£utial. 

ARTICLE XXVI. 

If any commissioned or non-commissioned officer 
commanding a guard, shall knowingly or willingly 
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suffer any person whatsoever to go forth to fight a 
duel, he shall be punished as a chsillenger ; and all 
seconds, promoters and carriers of challenges, in 
order to duels, shall be deemed principals, and be 
punished accordingly. And it shall be the duty of 
every officer commanding an army, regiment, com* 
pany, post or detachment, who is knowing to a 
challenge being given, or accepted, by any officer, 
non-commissioned officer, or soldier, under his com- 
mand, or has reason to believe the same to be the 
case, immediately to arrest and bring to trial such 
offenders. 

ARTICLE XXVII. 

All officers, of what condition soever, have power 
to part and quell all quarrels, frays, and disorders, 
though the persons concerned should belong to ano- 
ther regiment, troop, or company : and either to 
order officers into arrest, or non-commissioned of- 
ficers or soldiers into confinement, until their proper 
superior officers shall be acquainted therewith ; and 
whosoever shall refuse to obey such officer (though 
of an inferior rank) or shall draw his sword upon him, 
shall be punished at the discretion of a general court 
martial. 

« 

ARTICLE XXVIII. 

Any officer or soldier, who shall upbraid another 
for refusing a challenge, shall himself be punished 
as a challenger; and all officers and soldiers are 
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hereby dischai^d from any disgrace or opinion of 
disadvantage, which might arise from their having 
refused to accept of challenges, as they will only 
have acted in obedience to the laws, and done their 
duty as good soldiers, who subject themselves to dis- 
cipline, 

ARTICLE XXIX. 

No sutler shall be permitted to sell any kind of 
liquors or victuals, or to keep their houses or shops 
open for the entertainment of soldiers, after nine at 
night, or before the beating of the reveilles, or upon 
Sundays, during divine service or sermon, on the pe. 
nalty of being dismissed from all future suttling. 

> 

ARTICLE XXX. 

All officers commanding in the field, forts, bar- 
racks, or garrisons of the United States, are hereby 
required to see that the persons permitted to suttle, 
shall supply the soldiers with good and wholesome 
provisions, or other articles, at a reasonable price, as 
they shall be answerable for their neglect. 

ARTICLE XXXI. 

No officer commanding in any of the garrisons, 
forts or barracks of the United States, shall exact ex- 
orbitant prices for houses or stalls let out to suttlers, 
or connive at the like exactions in others ; nor by 
his own authority, and for his private advantage, lay 
any duty or imposition upon, or be interested in the 
sale of any victuals, liquors, or other necessaries of 
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life, brought into the garrison, fort or barracks, for 
the use of the soldiers, on the penalty of being dis- 
charged from the service. 

ARTICLE XXXII. 

m 

Every officer commanding in quarters, garrisons, 
or on the march, shall keep good order, and to the 
utmost of his power, redress all abuser or disorders, 
which may be committed by any officer or soldier 
under his command ; if upon complaint made to him 
of officers oc soldiers beating, or otherwise ill treating 
any person, of disturbing fairs or markets, or of com- 
mitting any kinds of riots, to the disquieting of the 
citizens of the United States, he, the said comman- 
der, who shall refuse or omit to see justice done to 
the offender or offenders, and reparation made to the 
party or parties injured, as far as part of the offender's 
pay shall enable him or them, shall upon proof there- 
of, be cashiered or punished, as a general court mar- 
tial shall direct. 

ARTICLE XXXIli. 

When any commissioned officer or soldier, shall 
be accused of a capital crime, or of having used vio- 
lence, or committed any offence against the persons 
or property of any citizen of any of the United States, 
such as is punishable by the known laws of the land, 
the commanding officer, and officers of every regi- 
ment, troop or company, to which the person or per- 
sons, so accused, shall belong, are hereby required, 
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upon application duly made by, or in behalf of the 
party or parties injured, to use their utmost en- 
deavours to deliver over such accused person^ of 
persons to the civil magistrate, and likewise to be 
aiding and assisting to the officers of justice in appre- 
hending and securing the person or persons so ac- 
cused, in order to bring him or them to trial. If any 
commanding officer or officers, shall wilfully neglect, 
or shall refuse, upon the application aforesaid, to de- 
liver over such accused person or persons, to the 
civil magistrates, or to be aiding and assisting to the 
officers of justice in apprehending such person, or 
persons, the officer, or officers, so offending, shall be 
cashiered. 

ARTICLE XXXIV. 

If any officer shall think himself wronged by his 
colonel, or the commanding officer of the regiment, 
and shall, upon due application being made to him, 
be refused redress, he may complain to the general, 
commanding in the state or territory where such re- 
giment shall be stationed, in order to obtain justice ; 
who is hereby required to examine into the said com- 
plaint, and take proper measures for redressing the 
wrong complained of, and transmit as soon as possi- 
ble, to the department of war, a true state of such 
complaint, with the proceedings had thereon. 

ARTICLE XXXV. 

If any inferior officer or soldier, shall think himself 
wronged by his captain, or other officer, he is to 
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complain thereof to the commanding officer of the 
regiment, who is hereby required to summon a regi- 
mental court martial, for the doing justice to the 
complainant ; from which regimental court martial, 
either party may, if he thinks himself still aggrieved, 
appeal to a general court martial. But if, upon a se* 
cond hearing, the appeal shall appear vexatious and 
groundless, the person, so appealing, shall be pu- 
nished at the discretion of the said court martial. 

ARTICLE XXXVI. 

Any commissioned officer, store keeper, or com^ 
missary, who shall be convicted at a general court 
martial, of having sold, without a proper order for 
that purpose, embezzled, misapplied, or wilfully, or 
through neglect, suffered any of the provisions, fo- 
rage, arms, clothing, ammunition, or other military 
stores belonging to the United States, to be spoiled, 
or damaged, shall, at his own expense, make good 
the loss or damage, and shall, moreover, forfeit all his 
pay, and be dismissed from the service. 

ARTICLE XXXVII. 

Any non-commissioned officer or soldier, who 
shall be convicted, at a regimental court martial, of 
having sold, or designedly, or through neglect, wast, 
ed the ammunition delivered out to him, to be em- 
ployed in the service of the United States, shall be 
punished at the discretion of such court. 
23 
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ARTICLE XXXVIII. 

£very non-commissioned officer or soldier, who 
shall be convicted before a court martial, of having 
sold, lost, or spoiled, through neglect, his horse^ 
arms, clothes, or accoutrements, shall be put under 
such weekly stoppages (not exceeding the half of lus 
pay) as such court martial shall judge sufficient, 
for repairing the loss or damage ; and shall suffer 
confinement, or such other corporal punishment as 
his crime shall deserve. 

ARTICLE XXXIX. 

£yery officer, who shall be convicted before a 
court martial, of having embezzled, or misapplied 
any money with which he may have been entrusted, 
for the payment of the men under his command, or 
for enlisting men into the service, or for other pur- 
poses, if a commissioned officer, shall hfi cashiered, 
and compelled to refund the money ; if a non-com- 
missioned officer, shall be reduced to the ranks, 
be put under stoppages until the money be made 
good, and suffer such corporal punishment as such 
court martial shall direct. 

ARTICLE XL. 

Every captain of a troop, or company, is charged 
with the arms, accoutrements, ammunition, clothing, 
or other warlike stores belonging to the troop, or 
company under his command, which he is to be ac- 
countable for to his colonel, in case of their being 
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lost, spoiled, or damaged, not by unavoidable acci* 
dents, pr on actual service. 

ARTICLE XLI. 

All non-commissioned officers and soldiers, who 
shall be found one mile from the camp, without leave, 
in writing, from their commanding officer, shall suf- 
fer such punishment as shall be inflicted upon them 
by the sentence of a court martiah . 

ARTICLE XLII. 

No officer or soldier shall lie out of his quarters, 
garrison, or camp, without leave from his superior 
officer, upon penalty of being punished according to 
the nature of his offence, by the sentence of a court 
martial. 

ARTICLE XLIII. 

Every non-commissioned officer and soldier shall 
retire to his quarters or tent, at the beating of the re- 
treat ; in default of which he shall be punished ac- 
cording to the nature of his offence. 

ARTICLE XLIV. 

No officer, non-commissioned officer, or soldier, 
shall fail in repairing, at the time fixed, to the place 
of parade, of exercise, or other rendezvous, appoint- 
ed by his commanding officer, if not prevented by 
sickness, or some other evident necessity, or shall go 
from the said place of rendezvous, without leave from 
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his commanding officer, before he shall be regularly 
dismissed or relieved, on the penalty of being punish*^ 
ed according to the nature of his offence by the sen- 
tence of a court martial. 

ARTICLE XLV. 

Any commissioned officer, who shall be found 
drunk on his guard, party, or other duty, shall be 
cashiered. Any non«commissioned officer or sol- 
dier so offending, shall suffer such corporal punish- 
ment as shall be inflicted by the sentence of a court 
martial. 

ARTICLE XLVI. 

Any centinel who shall be found sleeping upon his 
post, or shall leave it before he shall be regularly re« 
lieved, shall suffer death, or such other punishment 
as shall be inflicted by the sentence of a court mar. 
tial. 

ARTICLE XLVII. 

No soldier belonging to any regiment, troop, or 
company, shall hire another to do his duty for him, 
or be excused from duty, but in cases of sickness, 
disability, or leave of absence ; and every such sol- 
dier found guilty of hiring his duty, as also the party 
V so hired to do another's duty, shall be punished at 
the discretion of a regimental court martial. 
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ARTICLE XLVIII. 



And every non-commissioned officer conniving at 
such hiring of duty aforesaid, shall be reduced ; and 
every commissioned officer, knowing and allowing 
such ill practices in the service, shall be punished by 
the judgment of a general court martial. 

ARTICLE XLIX. 

Anf officer belonging to the service of the United 
States, who, by discharging of fire arms, drawing of 
swords, beating of drums, or by any other means 
whatsoever, shall occasion false alarms, in camp, gar- 
rison, or quarters, shall suffer death, or such other 
punishment as shall be ordered by the sentence of a 
general court martial. ; 

ARTICLE L. 

Any officer or soldier, who shall, without urgent 
necessity, or without the leave of his superior offi- 
cer, quit his guard, platoon, or division, shall be pu- 
nished according to the nature of his offence, by the 
sentence of a court martial. 

ARTICLE LI. 

No. officer or soldier shall do violence to any per- 
son who brings provisions or other necessaries to the 
camp, garrison or quarters, of the forces of the Unit- 
ed States, employed in any parts out of the said 
states, upon pain of death, or such other punishment 
as a court martial shall direct. 
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ARTICLE LII. 

Any officer or soldier, who shall misbehave him- 
self before the enemy, run away, or shamefully 
abandon any fort, post, or guard, which he or they 
may be commanded to defend, or speak words in- 
ducing others to do the like ; or shall cast away lus 
arms and ammunition, or who shall quit his pest, or 
colours to plunder and pillage ; every such offender 
being duly convicted thereof, shall suffix d^tfa, or 
such other punishment as shall be ordered by the 
sentence of a general court martial. 

ARTICLE LIII. 

Any person belonging to the armies of the United 
States, who shall make known the watch«.word to aiKy 
person who is not entided to receive it, according to 
the rules and discipline of war, or shall presume to 
give a parole or watch- word, different from what he 
received, shall suffer death, or such other punishment 
as shall be ordered by the sentence of a general court 
martial. 

ARTICLE LIV. 

All officers and soldiers are to behave themselves 
orderly in quarters, and on their march ; and who* 
soever shall comnHt any waste, or spoil, either in 
walks of trees, parks, warrens, fidi ponds, houses, or 
gardens, cornfields, enclosures or meadows, or shall 
maliciously destroy any property whatsoever, belong- 
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ing to the inhabitants of the United States, unless by 
order of the then commander in chief of the armies 
of the said states, shall (besides such penalties as 
they are liable to by law,) be punished according to 
the nature and degree of the offence, by the judg- 
ment of a regimental or general court martial. 

ARTICLE LV. 

Whosoever, belonging to the armies of the Unit- 
ed States, employed in foreign parts, shall force a 
safeguard) shall suffer death. 

ARTICLE LVI. 

Whosoever shall relieve the enemy with money, 
victuals, or ammunition, or shall knowingly harbour 
or protect an enemy, shall suffer de^h, or such other 
punishment as shall be ordered by the sentence of a 
court martial. 

ARTICLE LVII. 

Whosoever shall be convicted of holding corres- 
pondence with, or giving intelligence to the enemy, 
either directly or indirectly, shall suflfer death, or 
such other punishment as shall be ordered by the 
sentence of a court martial. 

ARTICLE LVIII. 

All public Stores taken in the eneniy's camp, 
towns, forts, or magazines, whether of artillery, am- 
munition, clothing, forage or provisions, shall be se- 



184 APPENDIX. 

cured for the service of the United States ; for the 
neglect of which the commanding officer is to be an- 
swerable. 

ARTICLE LIX. 

If any commander of any garrison, fortress, or 
post, shall be compelled, by the officers and soldiers 
under his command, to give up to the enemy, or to 
abandon it ; the commissioned officers, non-commis- 
sioned officers, or soldiers, who shall be convicted 
of having so offi^ded, shall suffer death, or such 
other punishment as shall be inflicted upon them by 
the sentence of a court martial. 

ARTICLE LX. 

All sutlers and retainers to the camp, and all per- 
sons whatsoever, serving with the armies of the 
United States, in the field, though not enlisted sol- 
diers, are to be subject to orders, according to the ^ 
rules and discipline of war. 

ARTICLE LXI. 

Officers having brevetts, or commbsions, of a pri- 
or date to those of the regiment in which they serve, 
may take place in courts martial and on detachments, 
when composed of different corps, according to the 
ranks given them in their brevetts, or dates of their 
former commissions ; but in the regiment, troop, or 
company, to which such officers belong, they shall 
da duty, and take rank, both in courts martial and on 
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detachments, which shall be composed only of their 
own corps, according to the commissions by which 
they are mustered in the said corps. 

ARTICLE LXII, 

If upon marches, guards, or in quarters, different 
corps of the army shall happen to join, or do duty 
together, the officer highest in rank of the line of the 
army, marine corps, or militia, by commission there, 
on duty, or in quarters, shall command the whole, 
and give orddrs for what is needful to the service, 
unless otherwise specially directed by the President 
of the United States, according to the nature of the 
case. 

ARTICLE LXIII. 

The functions of the engineers being generally 
confined to the most elevated branch of military sci- 
ence, they are not to assume, nor are they subject to 
be ordered on any duty beyond the line of their im- 
mediate profession, except by the special order of 
the president of the United States ; but they are to 
receive every mark of respect, to which their rank in 
the army may entide them respectively, and are liable 
to be transferred, at the discretion of the president, 
from one corps to anodier, regard being paid to rank. 

ARTICLE LXIV. 

General courts martial may consist of any nunfi- 
ber of commissioned officers from five to thirteen in- 

24 
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clusively, but they dball not oonsist of less tiaan thir- 
teen, where that number can be convened, without 
manifest injury to the service. 

ARTICLE LXV. 

Any general officer commanding an army, or co- 
lonel commanding a separate department, may a^i- 
point general courts martial whenever necessary. 
But no sttiteoce of a court martial shall be carried 
into execution until after the whole proceedings sh^ 
have been laid before the oflker oixlerii^ the same, 
or the officer commanding the troops for the time 
being ; neither shatt any sentence of a general court 
martial, in time of peace, extending to the loss of life* 
or the dismission of a commissioned officer, or which 
shall either in time of peace or war, respecting a ge- 
neral officer, be carried into execution, until after 
the whole proceedings shall have been transmitted to 
the secretary of war, to be laid before the president of 
the United States, for his confirmadon or disappro- 
val and orders in the case. All other sentences may 
be confirmed and executed t^ the officer ordering 
the court to assemble, or the commanding officer for 
the time beingi as the case may be. 

ARTICJ.E LXVI. 

Every officer commanding a regiment, or cwps, 
may appoint, for his own regiment or corps, courts 
martial, to consist of three commissioned officers, for 
the trial and punishment of offences not capital, and 
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decide upon their sentences. For the same purpose 
aH officers^ commanding any of the garrisons, forts, 
barracks, or otiier places where the troops consist of 
different coi^ may assemble courts martial, to con* 
sist of three commis^kMied officers, and decide upon 
their sentences. 

ARTICLE LXVII. 

No garrison or regimental court martial shall have 
the poinrer to try capital cases, at commissioned of- 
ficers ; neither shall they inflict a fine exceedti^ one 
month's p^, nor imprison, nor put to hard labour, 
any non-commissioned officer or sddier, for a longer 
time dian one month* 

ARTlGtE I.XVIII. 

Whenever it may be found convenient and neces-< 
sary to the public service, the officers of the marine 
shall be associated with the officers of the land for- 
ces, for the purpose of holding courts martial and 
trying offenders belonging to either ; and in such 
cases the orders of the senior officers of either corps 
who may be present and duly authorized, shall be re- 
ceived and obeyed. 



ARTICLE LXIX. 



The judge advocate or some person deputed by 
him, or by the general, or officer commanding the 
army, detachment, or garrison, shall prosecute in the 
name rf the United States, but shall so far consider 
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himself as counsel for the prisoner, after the said pri- 
soner shall have made his plea, as to object to any- 
leading question to any of the witnesses, or any ques- 
tion to the prisoner, the answer to which might tend 
to criminate himself; and administer to each mem- 
ber of the court, before they proceed upon any trial, 
the following oath, which shall also be taken by all 
members of the regimental and garrison courts mar- 
tial. 

" You, A. B. do swear, that you will well and truly 
try and determine, according to evidence, the matter 
now before vou, between the United States of Ame- 
rica and the prisoner to be tried, and that you will 
duly administer justice, according to the provisions 
of "an act establishing rules and articles for the go- 
vernment of the armies of the United States,'* with- 
out partiality, favour or affection ; and if any doubt 
shall arise, not explained by said articles, accord- 
ing to your conscience, the best of your understand- 
ing, and the custom of war, in like cases ; and you 
do further swear, that you will not divulge the sen- 
tence of the court until it shall be published by the 
proper authority ; neither will you disclose or disco, 
ver the vote or opinion of any particular member of 
the court martial ; unless required to give evidence 
thereof as a witness, by a court of justice, in a due 
course of law. So help you GodJ^^ 

And as soon as the said oath shall have been admi- 
nistered to the respective members, the president of 
the court shall administer to the judge advocate, or 
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person officiating as such, an oath in the following 
words : 

" You, A. B. do swear, that you will not disclose 
or discover the vote or opinion of any particular 
member of the court martial, unless required to give 
evidence thereof as a witness, by a court of justice, 
in due course of law ; nor divulge the sentence of 
the court to any but the proper authority, until it 
shall be duly disclosed by the same. So help you 
God:' 

ARTICLE LXX. 

When any prisoner arraigned before a general 
court martial shall, from obstinate and deliberate de- 
sign, stand mute or answer foreign to the purpose, 
the court may proceed to trial and judgment, as if 
the prisoner had regularly pleaded not guilty.* 

ARTICLE LXXI. 

When a member shall be challenged by a prison- 
er, he must state his cause of challenge, of which 
the court shall, after due deliberation, determine the 
relevancy or validity, and decide accordingly ; and 
no challenge to more than one member at a time shall 
be received by the court. 

ARTICLE LXXII. 

All the members of a court martial are to behave 
with decency and calmness ; and in giving their votes, 
are to begin with the youngest in commission. 
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ARTICLE LXXIII. 

» 

All persons who gite evidence before a court 
martial, are to be examined on oath or affirmation in 
the foilowing form : 

** You swear, or affirm, (as the case may be) the 
evidence you shall give in the cause now in hearing, 
shall be the truth, the whole truth, and nothing but 
the truth. Sohe^ you Ood.^* 

ARTICLE LXXIV. 

On the trials of cases not capital, before courts 
martial, the deposition of witnesses not in the line or 
staff of the army, may be taken before some justice 
of the peace, and read in evidence ; provided, the 
prosecutor and person reused are present at the tak* 
ing the^same, or are duly notified thereof. 

ARTICLE LXXV. 

No officer shall be tried but by a general court 
martial, nor by officers of inferior rank, if it can be 
avoided. Nor shall any proceedings or triak be car* 
ried on excepting between the hours of eight in the 
morning and three in the afternoon, excepting in ca- 
ses which, in the opinion of the officer appointing the 
court martial, require immediate example. 

ARTICLE LXXVI^ 

No person whatsoever shall use any menacing 
words, signs, or gestures, in presence of a court mar- 
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tiai, or shall cause any disorder or riot^ car disturb 
their proceedings, on the penalty of being punished 
at the discretion of the said court martial. 

ARTICLE. LXXVII. 

Whenever any officer shall be charged with a 
crime, he shall be arrested and confined in his bar* 
racks, quarters or tent, and deprived of his sword, by 
the comman^g officer. And any officer who shall 
leave his confinement before he shall be set at liberty 
by his commanding officer, or by a superior officer, 
shall be cashiered. 

ARTICLE LXXVIII. 

Non-commissioned officers and soldiers, charged 
with crimes, shall be confined until tried by a court 
martial, or released by proper authority. 

ARTICLE LXXIX. 

No officer or soldier who shall be put in arrest, 
shall continue in confinement more than eight days, 
or until such time as a court martial can be assem< 
bled. 

ARTICLE LXXX.^ 

No officer commanding a guard, or provost mar- 
shal, shall refuse to receive or keep any prisoner com. 
mitted to his charge, by an officer belonging to the 
forces of the United States ; provided the officer 
committing shall, at the same time, deliver an account 
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in writing, signed by himself, of the crime with 
which the said prisoner is charged. 

ARTICLE LXXXI. 

No officer commanding a guard, or provost mar- 
shal, shall presume to release any person committed 
to his charge, without proper authority for so doing, 
nor shall he suffer any person to escape, on the pe- 
nalty of being punished for it by the sentence of a 
court martial. 

ARTICLE LXXXII. 

Every officer or provost marshal, to whose charge 
prisoners shall be committed, shall within twenty- 
four hours after such commitment, or as soon as he 
shall be relieved from his guard, make report in writ- 
ing, to the commanding officer, of their names, their 
crimes, and the names of the officer who committed 
them, on the penalty of being punished for disobedi- 
ence or neglect, at the discretion of a court martial. 

ARTICLE LXXXIII. 

Any commissioned officer convicted before a ge- 
neral court martial of conduct unbecoming an officer 
and a gentleman, shall be dismissed the service. 

ARTICLE LXXXIV. 

In cases where a court martial may think it 
proper to sentence a commissioned officer to be sus- 
pended from command, they shall have power also to 
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suspend his pay and emoluments from the same time 
according to the nature and heinousness of the of- 
fence. 

ARTICLE LXXXV. 

In all cases where a commissioned officer is ca- 
shiered for cowardice or fraud, it shall be added in 
the sentence, that the crime, name^ and place of 
abode, and punishment of the delinquent, be pqb- 
lished in the newspapers, in and about the camp, and 
of the particular state fr(»n which the offender came, 
or where he usually resides^ after which it shall be 
deemed scandalous for an officer to associate with 
him. 

ARTICLE LXXXVI. 

The commanding officer of any post or detach* 
ment, in which there shall not be a number of offi* 
cers adequate to form a general court martial, shall in 
cases which requine the cognizance of such a court, 
report to the commanding officer of the departmenti 
who shall order a court to be assembled at the 
nearest post or detachment, and the party accusedi 
with necessary witnesses, « to be transported to the 
place where the said court ^hall be assembled. 

ARTICLE LXXXVII. 

No person shall be sentenced to suffer death but 
by the concurrence of two thirds of a general court 
martial, nor except in the cases herein expressly men- 
25 
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tioned ; nor shall more than fifty lashes* be inflicted 
on any offender^ at the discretion of a court martial ; 
and no officer, non-commissioned officer, soldier, cw 
follower of the army, shall be tried a second time for 
the same offence. 

ARTICLE LXXXVIII. 

No person shall be liable to be tried and punished 
by a general court martial for any offence which shall 
appear to have been committed more than two years 
before the issuing of the order for such trial, unless 
the person, by reason of having absented himself, or 
some other manifest impediment, shall not have been 
amenable to justice within that period. 

ARTICLE LXXXIX. 

Every officer authorized to order a general court 
martial, shall have power to pardon or mitigate any 
punishment ordered by such court, except the sen- 
tence of death, or of cashiering an officer ; which, in 
the . cases where he has authority (by article 65) to 
carry them into execution, he may suspend until the 
pleasure of the president of the United States can be 
known ; which suspension; together with copies of be 
the proceedings of the court martial, the said officer 
shall immediately transmit to the president for his de- 
termination. And the colonel or commanding offi- 

* Punishment by stripes or lashes not allowed— see act of 
congress, May 16, 1812. 
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cer of the regiment or garrison, where any regimental 
or garrison court martial shall be held, may pardcm 
or mitigate any punishment ordered by such court 
to be inflicted. 

ARTICLE XC. 

Every judge advocate, or person officiating as 
such, 2t any general court martial, shall transmit, with 
as much expedition as the opportunity of time and 
distance of place can admit, the original prodBdings 
and sentence of such court martial, to the secretary 
of war, which said original proceedings and sentence 
shall be carefully kept and preserved in the office of 
the said secretary, to the end that the persons entitled 
thereto may be enabled, upon application to the said 
office, to obtain copies thereof. 

The party tried by any general court martial, shall 
upon demand thereof made by himself, or by^ any 
person or persons in his behalf, be entitled to a copy 
of the sentence and proceedings of such court mar^ 
tial. 

ARTICLE XCI. 

In cases where the general or commanding officer 
may order a court of inquiry to examine into the na* 
ture of any transaction, accusation or imputation 
against any officer or soldier, the said court shall con- 
sist of one or more officers, not exceedmg three, and 
a judge advocate, or other suitable person; as a re- 
corder, to reduce the proceedings and evidence to 



MM APPENDIX..' • 

writing, all of whom shall be sworn to the faithful 
performance of their duty. This court shall have the 
same power to summon witnesses as a court martial, 
and to examine them on oath. But they shall not 
give their opinion on the merits of the case, except- 
ing they shall be thereto specially required. The par- 
ties accused shall also be permitted to cross examine, 
and interrogate the witnesses, so as to investigate 
fully the circumstances in question. 

ARTICLE XCII. 

The proceedings of a court of inquiiy must be 
authenticated by the signature of the recorder and 
the president, and' delivered to the commanding offi- 
cer ; and the said proceedings may be admitted as 
evidence by a court martial, in cases not capital, or 
extending to the dismission of an officer, provided 
that the circumstances are such, that oral testimony 
cannot be obtained. • But as courts of inquiry may 
be perverted to dishonourable purposes, and may be 
considered as engines of dcstniction to military me- 
rit, in the hands of weak and envious commandants, 
they are hereby prohibited, unless directed by the 
president of the United States, or demanded by the 
accused* 

ARTICLE XCIH. 

The judge advocate, or recorder, shall admmister 
to the members the following oath : 
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" You shall well and truly examine and inquire^ 
according to your evidence, into the matter now be- 
fore you, without partiality, favour, affection, preju- 
dice, or hope of reward* So help you GodJ*^ 

After which, the president shall adminbter to the 
judge advocate, or recorder, the following oaith : 

" You A. B. do swear, that you will, according to 
your best abilities, accurately and impartially record 
the proceedings of the court, and the evidence to be 
given in ^the case in hearing. So help you GodJ^^ 

The witnesses shall take the same oath as witnes* 
ses sworn before a court martial. 

ARTICLE XCIV. 

.. . ' 

When any commissioned officer shall die, or be 
killed in the service of the United States, the major 
of the regiment, or the officer doing the major's duty 
in his absence, or in any post or garrison the second 
officer in command, or the assistant military agent, 
shall immediately secure all his effects or equipage 
then in camp or quiarters, and shall make an inven- 
tory thereof, and forthwith transmit the same to the 
office of the department of war, to the end, that his 
executors or administrators may receive the same. 

ARTICLE XCV. 

When any non-commissioned officer, or soldier, 
shall die, or be killed in the service of the United 
States, the then commanding officer of the troop, or 
company, shall, in the presence of two other com- 
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missioned officers, take an account of what efl^cts he 
died possessed of, above his arms and accoutre- 
ments, and transmit the same to the office of the de- 
partment of war ; which said effects are to be ac- 
counted for, and paid to the representatives of such 
deceased non-commissioned officer, or soldier. And 
in case anv of the officers, so authorized to take care 
of the effects of deceased officers and soldiers, should 
before they have accounted to their representatives 
for the same, have occasion to leave the regiment, or 
post, by preferment, or otherwise, they shall, before 
they be permitted to quit the same, deposit in the 
hands of the commanding officer, or of the assistant 
military agent, all the effects kA such deceased non- 
commissioned officers and soldiers, in order that the 
same may be secured for, and paid to their respective 
representatives. 

ARTICLE XCVI. 

All officers, conductors, gunners, matrosses, dri- 
vers, or other persons whatsoever, receiving pay, or 
hire, in the service of the artillery or corps of engi- 
neers of die United States, shall be governed by the 
aforesaid rules and articles, and shall be subject to be 
tried by courts martial, in like manner with the offi- 
cers and soldiers of the other troops in the service of 
the United States. 

ARTICLE XCVII. 

The officers and soldiers of any troops, whether 
militia or others, being mustered and in pay of the 
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United States, shall, at all times, and in all places, 
when joined, or acting in conjunction with the regu- 
lar forces of the United States, be governed by these 
rules and articles of war, and shall be subject to be 
tried by courts martial in like manner with the offi. 
cers and soldiers in the regular forces, save only, that 
such courts martial shall be composed entirely of 
militia officers. 

ARTICLE XCVIII. 

AH officers, serving by commission, from the au- 
thority of any particular state, shall, on all detach- 
ments; courts martial, or other duty, wherein they 
may be employed in coiijuiiction with the regular 
forces of the United States, take rank, next after all 
officers of the like grade in said regular forces, not-, 
withstanding the commissions of such militia or state 
officers may be elder than the commissions of the of^^ 
fleers of the regular forces of the United States, 

r 

ARTICLE XCIX. 

All crimes not capital, and all disorders and neg* 
lects which officers and soldiers may be guilty of, to 
the prejudice of good order and military discipline, 
though not mentioned in the foregoing articles of 
war, are to be taken cognizance of by a general or 
regimental court martial, according to the nature and 
degree of the ofience, and be punished at their dis- 
cretion. 
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ARTICLE C. 

The President of the United States, shall have 
power to prescribe the uniform of the army. 

ARTICLE CI. 

The foregoing articles are to be read and publish- 
ed once in every six months, to every garrison, regi- 
ment, troop, or company, mustered or to be mustered 
in the service of the United States, and are to be duly 
observed and obeyed, by all officers and soldiers who 
are or shall be in said service. 

Sect. 2. jind be it further enacted^ That in time 
of war, all persons not citizens of, or owing allegi- 
ance to the United States of America, who shall be 
found lurking as spies, in or about the fortifications 
or encampments of the armies of the United States, 
or any of them, shall suffer death, according to the 
law and usage of nations, by sentence of a general 
court ntartial. 

Sect. 3. And be it further enacted^ That the 
rules and regulations, by which the armies of the 
United States have heretofore been governed, and the 
resolves of Congress thereunto annexed, and respect- 
ing the same, shall, henceforth, be void and of no 
effect, except so far as may relate to any transactions 
under them, prior to the promulgation of this act, at 
the several posts and garrisons respectively, occupied 
by any part of the army of the United States. 

[Passed April 10, 1806.] 
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REGULATIONS 



Of the War DepartmenU to be observed in the allowano€ 
fff Barracks or Quarters to the officers of the army. 

To a major general, four rooms and a kitchen. 

/To a brigadier general, three rooms and ^ kitchen* 

To an aid de camp^lbne room. 

To the adjutant general and inspector general, each^ 
three rooms and a kitchen. 

To die quarter master general^ three rooms and a 
kitchen ; and for his officers and clerks, two rooiiU(. 

To each field officer, two rooms and a kitchen. 

To a hospital surgecm, the same. 

To the adjutant and inspector, in additioii to his 
allowance as a field officer, one room. 

To each captain, one room ; when commanding a 
separate post, in addition, a kitchen. 

To a surgeon, one room. 

To two subalterns, one room. 

To a surgeon's' mate, the same as a subaltern. 

To a subaltern, when commanding a sepamte post, 
in addition, a kitchen. 

To every mes3 of eight officers, one room and a 
kitchen. 

The officer highest in rank, to have the first choice 
of quarters. 

26 • 
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The foBregoing regulations to apply respectively to 
all corps, of whatever denomination, belonging to the 
army of the United States. 



No. III. 

Bj^syioAums %o ht observed in the delrcery of Fvel to 
garrisons on the sea hoard, and recruiting parties, 
south $f Virginia and Kentu^ffrom thejirst day of 
October, to the first day of JL'pril, in every year. 

To a major general, three cords per month. 

To a brigadier general, two cords and a half per 
month. 

To the adjutant general, and inspector general, 
each, two cords and a half per month. 

To the quarter master general, two cords and a 
half per month. 

To the adjutant and inspector, two cords per 
month. 

To each field officer, one and a half cord ; and 
when commanding a garrison, in addition, half a 
cord^ 

To each captain, one cord ; and when command- 
ing a garrison^ in addition, half a cord. 

To each subaltern, one cord ; and when command- 
ing a garrison, in addition, half a cord. 

To each surgeon, one cord. 

To a surgeon's mate, one cord. 

To each cadet, half a cord. 
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To every officer commanding a recruiting party, 
one cord of wood per month i but no other allowance 
of fuel as an officer in the line. 

To every room occupiedas barracksby eight non« 
commissioned officen^, musicians and privates, pne^ 
cord per month. 

To a garrison barrack guard, one cord per month. 

To the sick in hospital the allowance of wood will 
be regulated by the commanding officer and sur- 
geon. 

# • 

BegulatioTtsfor delivery of fuel north ofJ^Torth Carolina 
and Tennessee, from the first day of October, to the 
first day of tlpril, in each year. 

To a major general, five cords per month. 

To a brigadier general, four cords per month. 

To the quarter master general, four cords per 
month. 

To the inspector general, four cords. 

To the adjutant general, four cords. 

To each field officer, two cords ; and when com- 
manding a garrison, in addition, one cord. 

To the adjutant and inspector, three cords. 

To each captain, one cord and a half ; and when 
commanding a garrison, in addition, one cord. 

To each subaltern, one cord and one third ; when 
commanding a garrison, in addition, on? cord. 

To every surgeon, one cord and a half. 

To each surgeon's mate, one cwd and one third. 
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To cTcry officer commanding a recruiting party 
one and a half cord per month ; but no other dbn;- 
ance of fuel as an officer ill the line, 

« 

To every room occupied as barracks by eight non- 
jcommissioned officers, musicians and privates^ one 
cord anil a half per month* 

To a. garrison barrack guard) one cord pier month ; 
and if ihe Weather shouM be very severe it may be 
^^ugmdhted at th^ discretion of the c<>mmanding offi* 
cer, but not beyond one cord in addition. 

To|[^e sick in hospital, the allowance of wood 
will be regulated by the commanding officer and sur- 

* 

•fijcon. 

Whenever coal can be procured, the officer may, 
at his option, receive coal in proportion to the* -cost of 
the wood, in lieu thereof. 

To officers and solcUers half of the aforesaid allow* 
ances.of fuel| from the 1st day of April to the 1st 
day of October, in every year. 

No compensation in money -to be made in lieu of 
allowances of fuel, nor is any compensation to be re- 
ceived by or paid to officers in lieu" of quarters or 
barracks. 
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No. IV. 

IHstribuHon of Straw. 

One truss of straw, weighing thirty-six poundSi is 
allowed for each pallias for two men. At the expi- 
ration of isixteen days, each pallias is -to be refreshed 
with eight pounds. At the expiration of thirty-two 
days the whole straw is to be removed, and a fresh 
bedding of one truss to be furnished ; and so on 
every succeeding period of sixteen and thirty-two 
days. 

The same quantity of straw is allowed for ser- 
vants, or batmen, not soldiers^ or for washer- women, 
attached to each company, in the proportion of one 
woman to every seventeen men, non-commissioned 
' cheers and privates. 

The straw is to be changed for the sick in hospi- 
tal as often as may be deemed necessary ; this ne- 
cessity to be determined by the surgeon, or surgeon*^ 
mate in the absence of the surgeon. 

There shall be allowed to every two men, when in 
barracks, one bed sack, to be returned into store on 
the men being ordered away. 
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No. V. 
Requisitions for Fttel and Straw. 

RfiquisiTioNs for wood or straw must state the 
number and rank of the officers, the number of the 
non-commissioned officers and privates, servants and 
batmen not soldiers, and of washer- women, for whom 
demanded, and be certified by the commandant of 
the garrison, or recruiting party. 

No wood or straw shall be drawn for officers, or 
wood or straw for soldiers whilst on furlough ; or 
any allowance made to them for the same. 

Wlienever it shall appear that more wood or straw 
has been drawn than there were officers, soldiers, 
servants or batmen not soldiers, and washer-women 
actually present and entitled thereto, the commanding 
officer signing such requisition shall be held respon- 
sible for the value of the article drawn beyond the 
quantity allowed by these regulations, and shall have 
his name, and the circumstances of the case, report- 
ed to the secretary of the department of war. 

Requisitions thus signed, and the receipts given 
by the officers to whom the articles arc delivered for 
consumption, shall be produced as vouchers by the 
military, or assistant military agent, or quarter mas- 
ter,, in the settlement of his accounts. 
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No. VI. 

Uegulations respecting certain supplies and objects qf spe- 
cial ani extra expense* 

Th e military or assistant military agent, or quar- 
ter master, where a rendezvous is opened in his vici- 
nity for the recruiting service, shall furnish quarters, 
transportation, forage, fuel, straw, kettles, tin pans and 
stationary. But when an officer is not within a con- 
venient distance of the agent, above mentioned, the 
recruiting officer shall supply the rendezvous with 
quarters, transportation, forage, fuel, straw, kettles, 
tin pans and stationary ; governing himself as to 
quantity by the regulation on the subject, and taking 
duplicate receipts ©f every article of expenditure. 

To all horses in actual service, there shall be al- 
lowed as forage fourteen pounds of hay and twelve 
quarts of oats, or, in lieu of the oats, eight quarts of 

corn. 

There shall be allowed one four-horse waggon to 
each company, or a detachment of one hundred re- 
cruits, for the conveyance of the officers' ba^age and 
all other baggage of the company or detachment. 
There shall be allowed to every six men, one common 
tent, one iron camp kettle, or pot, (of four gallons) 
and two tin pans ; and to each company, four axes 
and four spades. 
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. ' As often as any matter which may require any spe^ 
cial or extra expense, can wait, without material in« 
jury to the service, for a communication to, and the 
direction of the secretary of war, or the commander 
of the army, or of a military district, itjs not to be 
undertaken until such communications and direc- 
tions shall have been had. 

The military or assistant military agent, or quarto* 
master, are primarily charged with making the dis- 
bursements in the cases above mentioned ; when 
there is no such officer, the agent of the war depart- 
ment shall do it. All orders for such disbursements 
must be definite,^ and in writing, to be transmitted, 
With the accounts of them, to the accountant of the 
war department : and all disbursements made in pur- 
suance of these regulations, must be substantiated by 
such vouchers as shall be prescribed by the said ac- 
countant. 
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Thefoll&wing rates are to govern m the altoicaiuM to 
ojffieers for the transfortation of their baggage, when 
ordered on M$tant commands : 

To a major general, 1250 lbs. 

at 5S2 per 100 lbs. per 100 miles. 

To a brigadier general, adjutant general, 
inspector general, or quarter master 
general, 1000 
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20< 


To a colonel, 


750 Ibs^ 


To a hospital surgeon, 


750 


To a lieutenant colonel. 


600 


To a major. 


500 


To a captain. 


400 


To a surgeon, 


400 


To a subaltern, 


300 


To a surgeon's mate, 


300 

« 


To a cadet. 


200 



The most direct post-route will regulate the dis- 
tance, for the amount of transportation, whether per* 
formed by land or water, unless public transporta* 
tion is furnished. 

To every officer ordered on general courts mar- 
tial, or temporary commands, or on other duties on 
the sea board or in the Atlantic states, there will be 
allowed him, if he so elect, in lieu of the transporta* 
tion of his baggage, his stage hire. It must be un- 
derstood that no .delay is to be made on the road. 
Either receipts from the stage offices, or certificates 
on honour of the performance of the duty, must be 
produced. . 

A further allowance to officers ordered on general 
courts martial and temporary command, or other 
duty, of one dollar and twenty- five cents per day to 
officers who are not entitled to forage, and one dollar 
per day to such as shall be entitled to forage, agreea- 
bly to the twenty-second section of the act fixing the 
military peace establishment. As a voucher for the 
27 
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number of days an officer did sit on a general court 
martiali he must produce the certificate of the pre- 
sident, or judge advocate of the court. 



No. VIII. 

Ordinmmoe regvlating and aswrtaining the fuantitiei of 
stationary which each officer serving in the army qf 
the United States shall be entitled to receive annuaUy. 

To every officer cmnmanding a separate post, the 
garrison of which shall consist of no more dian two 
companies, twelve quires of writing paper, and one 
blank book of one quire of paper. 
' To every officer commanding a^separate post, the 
garrison of which shall consist of more than two, 
and not more than five companies, twenty •four quires 
of paper, and a blank book containing two quires of 
paper. 

To a major general, thirty-six quires of paper, 
and three Uank books, each of three quires. 

To a brigadier general, twenty-four quires of 
paper, and two blank books, each of three quires. 

To the quarter master general, adjutant general, 
inspector general, and adjutant and inspector of the 
army, each, the stationary necessary in their respec- 
tive departments. 

To a colonel, eighteen quires of paper, and a blank 
book of three quires. 
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To a lieutenant colonel^ t;welve quires of paper^ and 
a blank book of two quires. 

For the use of every military company, whether in 
garrison or otherwise, twelve quires of paper, and n 
blank book containing two quires of paper. 

For the use of every other commissioned officer in 
the army of the United States, two quires of letter 
paper, with a proportionate allowance of ink, quills, 
and wafers. 

For the use of the assistant military agent or quar- 
ter m^aster, at every separate post, one blank book; 
containing two quires of paper. 

For the use of every officer, and garrison, a pro« 
portion of other stationary, at the rate of a dozen 
quills and as many wafers to each quire of paper ; 
and a paper of ink-powder to each six quires. 
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Megulations respeeting extrn pay and alUnoance to sol- 
diers, when ordered on constant labour for a term not 
less than ten days. 

The non-commissioned officers and privates, who 
may be drawn as artificers to work constandy on for- 
tifications, bridges, barracks, roads, or other public 
works, for a term not less than ten days, Sundays ex- 
cepted, shall be allowed, for each day's actual labour, 
fourteen cents and one gill of spirits each, in addition 
to. their pay and rations. 



* 
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Other non-commissioned officers and privates, not 
artificers, who shall be drawn for constant labour on 
fortifications, roads, bridges, barracks, or other pub« 
lie works, for a term not less than ten days, Sundays 
excepted, shall be allowed for each day's actual 
labour, ten cents and one gill of spirits each, in addi- 
tion to their pay and rations. 

It shall be the duty of the officer commanding any 
such working party, to have a regular account kept. 
Under his inspection, of every day's work performed 
by each non-commissioned officer or jnivate ; and to 
transmit or deliver, monthly, a fair copy thereof to 
the military or assistant military agent of the district 
or post in which the labour may be performed ; which 
military or assistant military agent will pay, from the 
money in his hands, or will draw the money on the 
said abstracts, and pay the non-commissioned officers 
and privates conformably herewith. 

It is to be understood, that the extra daily pay and 
allowance is only to be given for actual days' work, 
and not to be granted when from sickness, or other 
causes, the work shall not actually be performed. 



No. X. 

Begulationa respecting the employment of physicians. 

In future, no surgeon, surgeon's mate, or physi- 
cian, not holding an appointment in the army of the 
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United States, is to be employed on public account, 
by any officer or other person whatever, to act in the 
capacity of surgeon, or surgeon's mate, or physician, 
for any man or men attached to the army, unless by 
special agreement first entered into, in which the 
compensation for medical service to be performed, 
shall be stipulated in writing, either by the day or 
month. 

When the services required sliall be such as not 
to exceed the usual duties of a stirgeon*s mate, the 
compensation per month shall not exceed the pay 
and emoluments of a surgeon's mate. 

For any number of men not exceeding thirty, the 
compensation should not exceed the rate of three 
hundred dollars a year inclusive of medicine. 

In no instance, (extraordinary cases excepted) 
should the compensation for medical assistance, for 
a shorter period than one month, exceed the rate of 
four dollars per day, exclusive of medicine. Charges 
for medical services, will require certificates of their 
having been performed agreeably thereto. 



No. XI. 
VjRgnlatlons respecting returns of clothings 

It shall be the duty of the commanding officers of 
companies to make out in December, in each year, 
correct returns for the clothing necessary for their 
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respective compames for the auoceeding yeaor^ indud- 
log what is on hand fit for service ; also, correct re- 
turns of all clothing on hand, noting such as is fit for 
use. The said returns to be forwarded, annually, by 
the first day of January, to the dq;>artment of war, 
through the commanding officer of the military post^ 
garrison or encampment, at which the officer, making 
the return, is stationed. The commanding officers 
of companies shall be responsible for the correctness 
of their respective returns. 



No. XII. 

Begulalioiis respecting salutes. 

The national salute shall be conformable to the 
number of states recognized by congress, now 
eighteen. 

A national salute shall be fired on a visit to the 
post from the President of the United States, on his 
landing and leavings and to no other person. 

Fifteen guns shall be fired on a visit from the vice- 
president, the governor of a state, (not a territory,) 
the secretary of war, secretary of the navy, a com- 
mittee of congress, or a major general of the army, 
on their landing ; and thirteen guns may be fired to 
a general officer when inspecting the posts of his dis- 
trict ; no other rank in the army shall be entitled to a 
salute. Previous notice must be given to the com- 
manding officer of the post for the salute to be fired. 
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No salutes shall be fired to foreign ships or ves- 
sels of war but in return, and in every case their sa- 
lute shall be returned gun for gun, notice being given. 

No salutes shall be fired to public armed vessels 
of the United States under the rate of a frigate, and 
then only in return, the same number of guns, 
notice being given. 

Each military post on the sea board will fire, at 
sun rise, on the morning of the fourth of July, a sa- 
lute of thirteen guns, emblematical of the thirteen 
states, wl^h were declared independent ; and at one 
o'clocje of the same day, a national salute will be fir- 

ed from all the military posts and forts in the United 
States. 

Salutes from the forts at the several posts, and in 
the harbours shall, as a general rule, be from six to 
twelve pounders, and of no higher caliber. 

A gun, not exceeding a six pounder, may be fir- 
ed at day light, each morning, at the following posts, 
viz. 

Fort Preble, Portland ; Fort Constitution, Ports- 
mouth, New Hampshire ; Fort Independence, Bos- 
ton harbour ; Fort Wolcott, Rhode Island ; Fort Co- 
lumbus, New York ; Fort Mifflin, Delaware ; Fort 
^J'Henry, Baltimore ; Fort Nelson, Norfolk ; Fort 
Johnson, South Carolina ; and Fort St. Charles, New 
Orleans. 
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No. XIII. 

BuUb ad4fpted bg the President of the Unitei States, re- 
speeting promotions in the army. 

Promotions in the army of the United States 
shall hereafter be made agreeably to the regulations 
in force previous to those of the 3d of September, 
1799, which were promulgated in general orders, 
dated 9th of that month. 

Promotions to the rank of captain shall be made 
regimentally ; and to the rank of colonel, in the lines 
of artillery and infantry, respectively ; the three dif- 
ferent establishments being kept distinct. 

The officer next in rank will, on the happening of 
a vacancy, be considered, in ordinary cases, as the 
proper person to fill the same ; but this rule may be 
subject to exceptions in extraordinary cases. 

The above rules for promotions in the infantry and 
artillery, are applicable to the cavalry and riflemen. 

No ofiicer will consider himself as filling a vacan- 
cy, until he receives notice thereof through the de- 
partment of war. 
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No. XIV. 

f ADJUTAIfT OBNEBAIi's OFPIOBj 

Wa9hington, May 4^ 1819^ 
Regulation of the duties of the General Staff. 

The duties of ihe general staff are distributed 
among the inspector general, the adjutant general, the 
quarter master general, the superior of&cer of artille- 
ry, the superior officer of engineers, and the superior 
surgeon of the army. 

It will be the duty of the inspector general to orga- 
nize the army ; to superintend and enforce discipline ; 
to visit and inspect camps, cantonments, quarters^ 
prisons, places of arms, and hospitals ; to make stated 
and unexpected inspections of troops, arms, equi- 
page, clothing, ammunition, and horses ; to make 
inspection returns, and confidential reports relative 
to the state and discipline of the army ; to designate 
men and horses unfit for service, or the fatigues of 
war, that the former may be discharged, or sent to 
garrisons, and the latter sold ; to examine the books 
of the quarter masters, pay masters, and companies, 
and ascertain the balances ; to receive inspection re- 
turns and confidential reports ; and to prescribe forms 
of returns exhibiting all the wants of the army. 

It will be the duty of the adjutant general to form 
all orders given by the commanding general in a per- 
spicuous manner ; to forward them with despatch ; 
28 
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to publish the decisions on the sentences oi general 
courts martial ; to make out all details for the distri- 
bution of service, equally, between the different 
corps of the army ; to receive the daily and monthly 
returns, and lay abstracts before the commanding ge- 
neral ; to draw up instructions ; to furnish watch- 
words ; to give form to the correspondence with the 
secretary of war, generals, and ^taff officers ; to re« 
ceive aU applications for fudoughs, and odier parti« 
cular requests ; to coirespond widi relations of sol- 
diers ; to preserve orders, instructions, printed docu- 
ments, and letters ; to make the montMy return of 
the army ; and to prescribe forms of the returns ex- 
hibiting the strength of corps. 

It will be the duty of the quarter master general to 
purchase military stores, camp equipage, and other 
articled requisite for the troops, when thereto direct- 
ed by the secretary at war ; to procure and provi(fc 
means of transport for the army, its stores, artillery, 
and camp equipage ; to ensure a supply of provi- 
sions, and a regular distribution thereof to the troops ; 
to provide artificers and labourers for the public 
works ; to direct marches, and the laying out of en- 
campments ; to regulate foraging ; to procure intel- 
ligence^ and make secret disbursements to spies and 
guid^ ; to license and regulate suders at head quar- 
ters ; to make all disbursements foi^ the public ser- 
vice ; and when the army goes into quarters, he dis- 
tributes them, so that every officer may be conveni- 
ent to his command, and that the highest rank may 
have the choice of quarters. 
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The superior officer of artillery will be charged 
^ith whatsoever relates to the artillery, the park, la« 
boratory, tools^ and ammunition. 

The superior officer of engineers will b^ charged 
with the department of topography ; to draw plans of 
all kinds i to trace routes ; to direct the formation of 
roads and bridges ; to direct the erection of fortifica- 
ti(»is and public works ; to keep a roU of tibe labour- 
ers em{)4oyed ; to supeirintenii the trenches at sieges ; 
to select die posts which are to cover and protect tb^ 
camp ; iuid to make such proiessiomi reports aD4 
estimates as may be required by ii^ ooamian^ing 
general. 

The superior surgeon qf the army ^ chargjed yr^t}^ 
what relates to the preservation o£ its hjealth ; tfi: Ph 
sure the neces^ry supply of medicines aip4 iw^(n]h 
is^nts ; to establish stationary find moveable hpepir 
tals ; and to have all things^ ^eces9arJ for the woi^n^*^ 
ed in complete readiness. 

It will be the duty of each principal Q$c^ ^f ihfif 
staff, to accompany the commanding geneip^ in l^s^ 
reconnoitering excursions, circuits, and reviews ; and 
in action, he shall be attended by the inspector ge- 
neral, adjutant general, and quarter master general, 
who shall execute such orders as may be given to 
them. 

By command of the Secretary of War, 

ALEX. MACOMB, 

Actiag Adjatant GdoeraK 
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No. XV. 

AN ACT 

To anund an ad, entitled, ** An ad to establish a Quarter 
Master^ s Dq^artment, and far other purposes.*^ 

Sect. 1. Be it enaetedby the Senate and House 
of Representatives of the United States of America^ 
in Congress assembled^ That neither the quarter mas- 
ter general 9 the commissaiy general, nor any or either 
of their deputies oc assistant deputies, shall be con- 
cerned, directly or indirectly, in the purchase or sale, 
for commercial purppses, of any article intended for 
making a part of, or appertaining to, their respective 
departments, except fcMr and on account of the Unit- 
ed States ; nor shall they, or either of them, take or 
apply to his or their own use any gain or emolument 
for negotiating or transacting any business in their 
respective depe^ments, other than indiat is or may be 
allowed by law. 

[Passed May 22, 1812.] 



No. xvr. 

Utg^lat^ons. 

The President is pleased to direct, that the follow* 
ing regulations be observed in relation to waiters : 
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^^ajor generals will be entitled to six waiters- 
brigadier generals four — colonels three— lieutenant 
colonels two*— majors two — ^hospital surgeons twp — 
and all other commissioned officers one each« 

And whereas by an act of July 6th, 1812, it is pro- 
vided '* That officers who shall not take waiters from 
the line of the army, shall receive the pay, clothing 
and subsistence allowed to a private soldier, for as 
many waiters as they shall actually keep, not exceed- 
ing the' number allowed by existing regulations :'* 
ihost officers who actually keep waiters not of the 
army, will be allowed to draw money in lieu of 
clothing and subsistence — ^the clothing will be esti- 
mated at the contract price, to be fixed by the com- 
missary general ; and subsistence will be estimated 
at twenty cents per r:ation, conformably to the act of 
April 12th, 1808- 

. The proper vouchers for officers claiming allow* 
ance under die foregoing provisions of this act, will 
be the certificate of the officer that he actuallv em- 
ployed and kept in service the number of Mraiters 
ch£U^d» not of the army ; and that he did not, dur« 
ing the term so charged, keep on employ as waiters 
or servants, soldiers from the line d£ the army. 

Done at the War Office of the United States, in 
the city of Washington, this 20th day of Ju- 
ly, in the year of our Lord one thousand eight 
hundred and twelve. 

(Signed) W. EUSTIS. 
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No. XVII. 

JSUermting Ingtruettona. 

Officers chai|;ed with the recruiting service of 
their respective re^ments, will receive money for 
bounties and premiunis, Grom the paymaster of the 
army ; and for contingent servicci from the accoun- 
ttot of the war department : for all which they will 
^ve duplicate receipts. — Captains or principal offi- 
cers recruiting for companies will receive money for 
bounties, premiums and contingencies from the o&^ 
cer commanding the regiment, for which they will 
give duplicate receipts, and be hdd accountable 
to the accountant of the departmeiA of war. They 
will also on the order of the commanding officer of 
the regiment receive from the proper officer, clotb^i 
ing, arms, accoutrements and camp equipage for their 
recruits, for which they will give the proper dupli- 
cate receipts, and be held accountable. 

Each recruiting officer will transmit 4 statement of 
his accounts, monthly, to the commanding officer of 
the regiment, who will transmit the same with his 
own accounts to the accountant of the war depart- 
ment* 

Officers recruiting for companies, will be held re- 
sponsible for the good conduct of their recruits, and 
will transmit correct returns, weekly, to the com- 
manding officer of the regiment. 
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Commanding officers of regiments will be held 
responsible fdt the good conduct, (M'der and disci* 
plii^ of their coips^ and will transmit weekly returns 
to die adjutant general's office, shewing the strength 
and disposition of the regiment, the state of its disci- 
pline, and the alterations since last return. 

Persons charged with the delivery of clothing, 
stfms, accoutitments, ammunition, camp equipage^ 
medicine and provisions, will furnish these articles 
respectively, on the order of commanding officers oi 
regiments, when sK^tually on die recruiting service. 

When a recruiting office shall send a party of re« 
cruits to the regiment, he will transmit to the com- 
manding officer an exact statement of each man's ac- 
c<)unt, as respects subsistence, clothing, bounty and 
pay, which will be entered in the books of the com- 
pany. 

Recruits are to be free from sore legs, scurvy, 
scald head, ruptures, and other infirmities. The 
age is to be conformable to law ; but healthy, active 
boys, between fourteen and eighteen years of age, 
may be eidisted for musicians. In all cases where 
minors or apprentices are enlisted, the consent in 
ivriting, of the parent, master, or guardian, if any such 
there be, is to be obtained, and accompany the en^ 
listment. 

No objection is to be made to a recruit for want of 
size, provided he is strong, active, well made, and 
healthy. 
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As soon as convenient, and within six days at far- 
thest, from the time of enlistment, every recruit shall 
be brought before a ma^trate, and take and sub* 
scribe the oath required by law, according to the 
form prescribed. 

All recruits are to be mustered by the officer com- 
manding the regiment. When a recruit is rejected, 
his clothing, if delivered, and the bounty advanced 
to him, are to be cetumed ; for which the recruit- 
ing officer will be held accountable. 

If any recruit who has received the bounty, or a 
part of it, shall abscond, he is to be pursued and pu- 
nished as a deserter. 

Each officer who is engaged in the recruiting ser- 
vice, will procure the necessary transportation, for- 
age, fuel, straw and stationary ; taking care to have 
his accounts therefor supported by proper vouchers. 

Recruiting officers who have no enlisted musi- 
cians, are authorized to engage a drummer and fifer, 
at a sum not exceeding fifteen dollars per month, and 
one ration per day each. 

No recruit can be discharged, except by an order 
from the secretary of wan 

« 

By order of the secretary of war. 

Adjutant General's Office, 
^shington City, 31st Jdly, 1812. 

T. H. GUSHING, 

Adjutant General. 
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No. XVIIL 

ADJUTANT G£N£BAI.'9 0:i!FICB, 

Washington City, 5th Sept. 181^. 

The proceedings of general courts nxartial, which 
in time of peace are to be submitted to the president 
of the United States, before the same can be carried 
into execution, will during the continuance of the 
war, be laid before the general officer having the 
command of the department, within which such 
general courts martial may be held, for his confirma- 
tion or disapproval, and orders in the case, agreeably 
to the provisions of the 65th article of the act 
entitled " An act for establishing rules and articles 
for the government of the armies of the United 
States." 

By order of the secretary of war, 

T. H. GUSHING, 

Adjutant General. 



No. XIX. 
Enlistment. 

STATE OF 

I , born in aged years, feet 

inches high, of complexion, eyes, hair, 

and by profession a do hereby acknowledge 

29 
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• 

to have this day voluntarily enlisted as a soldier in 
the army of the United States of America, for the 
period of five years, [or eighteen months, as the case 
may be] unless sooner discharged by proper autho- 
rity: do also agree to accept such bounty, pay, 
rations and clothing, as b or may be established by 
law. And I do solemnly swear, that I vnSL 

bear true faith and allegiance to the United States of 
America, and that I will serve them honestly and 
faithfully against their enemies or opposers whomso- 
ever; and that I will observe and obey the orders of 
the president of the United States, and the orders of 
the officers appointed over me, according to the 
rules and articles of war. 

Sworn and subscribed to, at this day of 

181 
Before 

Beedpt. 

Received of of the United States army, 

this day of 181 dollars, in part 

of my bounty for enlisting into the army of the United 
States for Signed duplicate recdpts. 

Dollars. 

Witness. 
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No; XX, ' 

RULES AND ARTICLBS OF WAR OF MASSACHUSETTS. 

AN ACT 

Far establishing Eules and •IrticUs for governing the 
troops stationed in forts and garrisons, within this 
commonwealth ; and also the miUtia, or any part thete- 
of, when called into actual service. 

Be it enacted by the Senate and House of JRepre- 
sentativesj in General Court assembled^ and by the 
authority of the same^ That the following rules and 
articles be and they hereby are established, and de- 
clared to be in force, for governing all troops station- 
ed in forts and garrisons within this commonwealth ; 
and also the militia, or any part thereof, when called 
into actual service, viz. 

ARTICLE !• 

All officers and soldiers shall diligently attend 
divine service : All officers and soldiers who shall 
unnecessarily absent themselves from, or behave in- 
decently or irreverently at aiiy place of divine wor- 
ship, shall, if commissioned officers, be brought 
before a general coyt martial, there to be publicly 
and severely reprimanded by the president ; if non- 
commissioned officers or soldiers, every person so 
offending shall, for the first offence, forfeit one shil- 
ling, to be deducted out of his next pay ; for die 
second offence be shall not only forfeit a like sum. 
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but be confined twenty-four hours ; and for eveiy 
like offence shall suffer and pay in like manner ; 
which money, so forfeited, shall be applied to the use 
of the sick soldiers of the troop or company to which 
the offender belongs. 

ARTICLE II. 

« 

Whatsoever non-commissioned officer or soldier 
shall use any profane oath or execration, shall incur 
the penalties expressed in the foregoing article : And 
if a commissioned officer be thus guilty of profane 
cursing or swearing, he shall forfeit and pay, for each 
'and every such offence, four shillings. 

ARTICLE III. 

Wliatsoever officer or soldier shall presume to use 
traitorous or disrespectful words against the authority 
of the United States, in congress assembled, or the 
legislature of this commonwealth ; if a commission- 
ed officer, he shall be cashiered ; if a non-commis- 
sioned officer or soldier, he shall suffer such punish- 
ment as shall be inflicted upon him by the sentence 
of a court martial. 

ARtlCLE IV. 

Any officer or soldier who shall behave himself 
with contempt or disrespect towards the commander 
in chief, or any general or commanding officer of the 
troops or militia of this commonwealth, or shall speak 
words tending to his hurt or dishonour, shall be 
punished according to the nature of his offence, by 
the judgment of a court martial. 
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ARTICLE V, 



Any officer or soldier who shall begini excite, 
cause or join in any mutiny or sedition, in the troop, 
company or regiment to which he belongs, or in any 
other troop or company in the service of this com* 
monwealth, or in any party, post, detachment or 
guard, on any pretence whatsoever, shall suffer such 
punishment as by a court martial shall be inflicted. 

ARTICLE VI. 

Any officer, non-commissioned officer or soldier, 
who, being present at any mutiny or sedition, doth 
not use his utmost endeavours to suppress the ssune; 
or coming to the knowledge of any intended mutiny, 
doth not without delay give information thereof to 
his commanding officer, shall be punished by sen- 
tence of a court martial, according to the nature of 
his offence. 

ARTICLE VII. 

Any officer or soldier who shall strike his superior 
officer, or draw or lift up any weapon or offer any 
violence against him, being in the execution of his 
office, on any pretence whatsoever, or shall disobey 
any lawful command of his superior officer, shall 
suffer such punishment as shall, according to the 
nature of his offence, be inflicted upon him by the 
sentence of a court martial. 
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ARTICLE Vlil. 

Any non-commissioned officer or soldier^ who 
shall deserti or, without leave from his commanding 
officer, absent himself from the troop or company to 
which he belongs, or from any detachment of the 
same, shall, upon conviction thereof, suffix death, or 
such other punishment as shall be in&icted by the 
sentence of a general court martial. 

ARTICLE IX. 

Whatever officer or soldier shall be convicted of 
having advised or persuaded any other officer or 
soldier to desert, shall suffer such punishment as shall 
be inflicted by the sentence of a court martial. 

ARTICLE X. 

No officer or soldier slpll use any reproachful or 
provoking speeches or gestures to another ; nor sbalt 
any officer or soldier presume to send a challenge to 
any person to fight a duel, upon pain, if a commis. 
sioned officer, of being cashiered ; if a non-com- 
missioned officer or soldier, of suffin'ing corporal 
punishment, at the discretion of a court martial. 

ARTICLE XI« 

If any commissioned or non-commissioned officer 
commanding a guard, shall knowingly and willingly 
suffer any person whatsoever* to go forth to fight a 
duel, he shall be punished as a challenger; and like- 
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wise all seconds, promoters and carriers of challenges, 
in order to duels, shall be deemed as principals, and 
be punished accordingly. 

ARTICLE XII. 

All officers of what condition soever shall have 
power to part and quell air quarrels, frays and disor- 
ders, though the persons concerned should belong to 
another regiment, troop or company ; and either to 
order officers into arrest, or non-commissioned offi- 
cers or soldiers to prison, until their proper superior 
officers shall be acquainted therewith ; and whosoever 
shall refuse to obey such officer (though of an infe- 
rior rank) or shall draw his sword upon him, shall be 
punished at the discretion of a general court martial. 

ARTICLE XIII. 

I 

Whatsoever officer or soldier shall upbraid another 
for refusing a challenge, shall be considered as a 
challenger and punished accordingly. 

ARTICLE XIV. 

Every officer commanding in quarters, garrisons, 
or on a march, shall keep good order, and to the 
utmost of his power redress all such abuses or disor* 
ders as may be committed by any officer or soldier 
under his command ; and if, upon complaint made 
to him of officers or soldiers beating or otherwise ill 
treating any person, or of committing any kind of 
riots to the disquieting the good citizens of this or 
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either of the United States^ he shall refuse or omit to 
see justice done on the o&nder or offenders, and 
reparation made to the party or parties injured, so fiir 
as the offender's pay shall enable him or them, he 
shall, upon proof thereof, be punished by a general 
court martial, as if he himself liad committed the 
crimes or disorders complained of. 

ARTICLE XV» 

If any officer shall think himself to be wronged by 
his colonel, or the commanding officer of the regi- 
ment, and shall, upon due application made to him» 
be refused to be redressed, he may complain to the 
general or commander in chief of the forces in service, 
in order to obtain justice, who shall examine into the 
complaint and see that justice be done. 

ARtlCLE XVI. 

If any inferior officer or soldier shall think him* 
self wronged by his captain, or other officer com- 
manding the troop or company to which he belongs, 
he may complain thereof to the commanding officer 
of the regiment, who shall summon a regimental 
court martial, for the doing justice to the complain- 
ant; from which regimental court martial either 
party, if he thinks himself still aggrieved, may appeal 
to a general court martial. But if, upon a second 
hearing, the appeal shall appear to be vexatious 
and groundless, the person so appealing shall be 
punished at the discretion of the said general coi;rt 
martial. 
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ARTICLE XVII. , 

Whatsoever non-commissioned officer or soldier 
shall be convicted at a court martial of having sold, 
or designedly, or through neglect, wasted the ammu- 
nition delivered out to him to be employed in the 
service of this commonwealdi, shall, if a non-com. 
missioned officer, be reduced to a private sentinel, 
and if a soldier, shall suffer such punishment as shall 
be inflicted upon him by a court martial. 

ARTICLE XVIII. 

All non-commissioned officers and soldiers who 
shall be found one mile from the camp without leave, 
in writing, from their commanding officer, shall 
suffer such punishment as shall be inflicted on them 
by the sentence of a court martial. 

ARTICLE XIX. 

No officer or soldier shall be out of his. quarters or 
camp, without leave from his commanding officer, 
upon penalty of being punished according to the 
nature of his. ofience, by the sentence of a court 
martial. 

ARTICLE XX. 

Every non-commissioned officer anji soldier shall 
retire to his quarters or tent, at the beating of the 
retreat ; in default of which he shall be punished 
according to the nature of his ofience, by the sentence 
of a court martial. 
30 
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ARTICLE ZXI* 

No- officer, non-commissioned officer or so)£er 
shall fail to repdr, at the time fixed^ to the place of 
parade or exercise, or other rendezvous, appointed 
by his commanding officer, if not prevented by sick- 
ness or some other evident necessity ; nor shall go 
from the said place of rendezvous or from the guard, 
without leave from his commanding officer, before 
he shall be regularly dismissed or relieved, on the 
penalty of being punbhed according to the nature of 
his offii:nce, by the sentence of a court martial. 

ARTICLE XXII. 

Whatever commissioned officer shall be found 
drunk on his guard, party or other duty, under arm^ 
shall be cashiered for it ; and any non-commissioned 
officer or soldier, so offending, shall suffer such 
punishment as shall be inflicted by the sentence of a 
court martial. 

ARTICLE XXIII. 

Whatsoever sentinel shall be found sleeping upon 
his post, or shall leave it before he shall be regularly 
relieved, shall suffer such punishment as shall be 
inflicted by the sentence of a general court martial. 

ARTICLE XXIV. 

Any person belonging to the forces employed in 
the service of this commonwealth, who, by discharge 
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ing of fire-arms, drawing of swords, beating of drums, 
or by any other means whatsoever, shall occasion 
false alarms in camp, garrison or quarters, shall suffer 
such punishment as shall be ordered by the sentence 
of a general court martial. 

ARTICLE XXV. 

Any officer or soldier, who shall, without urgent 
necessity, or without the leave of his superior officer, 
quit his platoon or division, shall be punished ac- 
cording to the nature of his offence, by the sentence 
of a court martial. 

ARTICLE XXVI. 

No officer or soldier shall do violence or offer any 
insult or abuse to any person who shall bring provi- 
sions or other necessaries to the camp, garrison or 
quarters, of the forces of this commonwealth, on 
pdn of suffering such punishment as a court martial 
shall direct. 

ARTICLE XXVII. 

Whatsoever officer or soldier shall abandon any 
post committed to his charge,, or shall speak words 
inducing others to do the like in time of an engage- 
ment, shall suffer death, or such other punishment 
as shall be inflicted by the sentence of a general 
court martial. 



1 
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ARTICLE XXVIII. 

« 

Any person belonging to the forces in the service 
of tins commonwealth, who shall make known the 
watch-word to^any person not entitled to receive it 
according to the rules and discipline of war, or shall 
presume to give the parole or watch-word difierent 
from what he received, shall suffer death, or such 
Other punishment as shall be ordered by the sentence 
of a general court martial. 

ARTICL£ XXIX. 

Whosoever belonging to the forces in the service 
of this commonwealth shall relieve the enemy with 
money, victuals or ammunition ; or shall knowingly 
harbour and protect an enemy, shall suffer such pun- 
ishment as by the sentence of a court martial shall 
be inflicted. 

ARTICLE XXX. 

Whosoever belonging to the Massachusetts forces 
shall be convicted of holding correspondence with, 
or giving intelligence to the enemy, either directly 
or indirectly, shall suffer such punishment as by the 
sentence of a court martial shall be inflicted. 

ARTICLE XXXI. 

All public stores taken from the enemy by the 
forces in the service of this commonwealth, shall be 
secured for the use of the commonwealth. 
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ARTICLE XXXII. 



If any officer or soldier shall leave his post or 
colours to go in search of plunder, he shall, upon 
conviction thereof before a general court martial, 
suffer such punishment as by the sentence of the 
said court martial shall be inflicted. 

ARTICLE XXXIII. 

If any commandeer of any garrison,^ fortress or post 
shall be compelled, by the officers or soldiers under 
his command, to give up to the enemy er to abandon 
it, the commissioned officers, non-commissioned 
officers or soldiers who shall be convicted of having 
so offended^ shall suffer death, or such other punish- 
ment as shall be inflicted upon them by the sentence 
of a court martial. 

ARTICLE XXXIV. 

All sutlers and retainers to the camp, and all per- 
sons serving with the Massachusetts troops, in the 
field, shall be subject to orders according to the 
rules and discipline of war. 

ARTICLE XXXV.. 

If, upon marches, guards or in quarters, different 
corps shall happen to join or do duty together, the 
eldest officer by commission there, on duty or in 
quarters, shall command the whole, and give out 
orders for what is needful for the service, regard 
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being always had to the several ranks of those corps, 
and the posts they usually occupy. 

ARTICLE XXXVI. 

If any r^moits, troops or detachments <^ horse 
or foot shall happen to march with, or be encamped 
or quartered with, any bodies or detachments of 
other troops, the eldest officer, without respect to 
corps, shall take upon him die command of the 
whole, smd give the necessary orders to the service. 

ARTICLE XXXVII. 

A general court martial shall not consist of less 
than thirteen commissioned officers, and die prei^dent 
of such court martid shaU not be the commander in 
chief, nor commanding officer of the troops in ser- 
vice or garrison, where the offendar shall be tried, 
nor under the degree of a field officer. 

ARTICLE XXXVIII. 

The members of courts martial shall, when be- 
longing to difierent corps, take rank as is herein 
before directed when on other duty. 

ARTICLE XXXIX. 

Some person shall be appointed by the command* 
ing officer, who shall order the court martial to 
prosecute in the name of the commonwealth of 
Massachusetts; and in trials of offenders, such person 
shall administer to each member the following oath : 
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You swear, that you will well and truly try and 
determine, according to your evidence, the matter 
now before vou, between the commonwealth of 
Massachusetts, and the prisoner to be tried; that 
you will duly administer justice according to the 
rules and articles for governing the troops of the said 
commonwealth, without partiality, favour or affec- 
tion; and if any doubt ^alL arise wliich is not ex- 
plained by the said articles according to your con- 
science, the best of your understandings and the 
custom of war in like casesr; that you will not divulge 
the sentence of the court until it shall be approved 
of by the commanding officer ; and that you will not^ 
upon any account, at any time whatsoever, disclose 
or discover the vote or opinion of any particular 
member of the court martial,^ unless required to give 
evidence thereof as a witness by a court of justice in 
a due course of law. So help you God. 

Which oath being administered to the members 
of the court, the president shall administer the fol- 
lowing oath to the person prosecuting as aforesaid. 

You, A. B. do swear, that you will, not, upon any 
account, at any time whatsoever, disclose or discover 
the vote or opinion of any particular member of the 
court martial, unless required to give evidence tliere- 
of as a witness by a court of justice in a due course 
of law. So help you Go t . 
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ARTICLE XL. 

All the members of a court martial are to behave 
with calmness and decency ; and in the giving their 
votes, are to begin with the youngest in commission. 

ARTICLE XLI. 

All persons who give evidence before a court mar- 
tial, shall be examined upon oath, which oath shall 
be administered by the president of the court martial 
in the form following : 

You swear, the evidence you shall give in the 
cause now in hearing, shall be the truth, the whole 
truth, and nothing but the truth. So help you God. 

ARTICLE XLII. 

No sentence of death shall be given against any 
offender by any general court martial, unless two 
thirds of the members shall concur therein. 

ARTICLE XLIII. 

All persons called to give evidence in any cause 
before a court martial who shall refuse to give evi- 
dence, shall be punished for such refusal at the dis- 
cretion of such court martial. 

ARTICLE XLIV. 

No field officer shall be tried by any person under 
the degree of a captain, nor shall any proceedings or 
trials be carried on excepting between the hours of 
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eight in the morning and three in the afternoon, ex- 
cept in cases which require an immediate example. 

ARTICLE XLV. 

No sentence of a court martial shall be put in exe- 
cution, until after a report shall be made t6 the com- 
manding officer where the court martial shall be held, 
and his orders be iissued for carrying such sentence 
into execution. 

ARTICLE XLVI. 

The commissioned officers in any regiment may, 
by the appointment of their colonel or commanding 
officer, hold regimental courts martial for the inquir- 
ing into such disputes or criminal matters as may 
come before them, and for inflicting corporal punish- 
ment for small ofiences, and shall give judgment by 
the majority of voices ; but no sentence shall ^be 
executed till the commanding officer (not being a 
member of the court martial) shall have confirmed 
the same. 

ARTICLE XLVII. 

No regimental court martial shall consist of less 
than five officers, excepting in cases where that num- 
ber cannot be conveniet^y assembled, when three 
may be sufficient; who shall likewise determine 
upon the sentence by the majority of voices. 
31 
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ABTICI.E XLVIII. 

Any officer commanding in a fort, castle, barrack 
or elsewhere, where the corps under hb command 
consists of detachments from diffinent regiments, or 
d an independent company or companies, may as* 
semble courts martial for the trial of offenders in the 
same manner as if they were regimental, whose sen^ 
tence shall not be executed until it shall be confirmed 
by the said commanding officer. 

ARTICLE XLIX. 

No person whatsoever shall use menacing words, 
signs or gestures in the presence of a court martial 
then sitting, or shall cause any disorder or riot so as 
to disturb their proceedings, on the penalQr of being 
punished at the descretion of the said court martial^ 

ARTICLE L. 

To the end that ofienders may be brought to jus- 
tice, whenever any officer or soldier shall commit a 
crime deserving punishment, he shall, by his com- 
manding officer, if an officer, be put in arrest ; if a 
non-commissioned officer or soldier, be imprisoned 
until he shall be either tried by a court martial, or 
shall be hwfuUy disch^ged by proper authority. 

ARTICLE LI. 

No officer or soldier ^ho shall be put in arrest or 
imprisonment, shall continue in his confinement 
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more tha» tight day^, or ua^ such time aa ft court 
martial dan be conveniently assembled* 

ARTICLE LIU. - 

No officer commanding a guard or provost-martial, 
shall refuse to receive ot* ki?ep any prisoner committed 
to his cbm^ by any officer belo&ging to tlie fi^roes of 
this commonwealth ; which officer shaB, at the time 
of ct^nmitment, deliver an account^ in writing, signed 
by himself, of the crime wilh which the puismier. is 
charged. 

ARTICLE LIII. 

No officer eommandmg a guard or provost* martial, 
shall presume to release any prisoner committ^ to 
hia charge without proper au^Kttity for so doing, nor 
shall he suffer any prisoner to escape, on the p^udty 
of being punished for it by the sentence of a court 
martial, 

ARTICLE LIV. 

Every officer or provost-martial to whose charge 
prisoners sh^ be oommktedi is hereby re(]^ir^| 
within twenty-four hours afiter such commitment, or 
as soon as he shall be released from Us guards to give^ 
in writing, to the colonel of the regiment to which 
the prisoner belongs (wbertl tlie fi^soner is confined 
upon the guard belonging to tht said regpiment and 
his offence only relates to the neglect of duty in his 
own corps) or to the commander in chief, their names, 
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their crimes, and the names of the offioers who com* 
mhted them, on thepenal^ of his being puiushed for 
his disobedience or negkct, at the discretion of a 
court martial. 

ARTICLE LV. 

If any officer under arrest, shall ^eave his confine- 
ment before he shall be set at liberty by die officer 
who confined him or by a superior power, he shall be 
cashiered for such his offisnce. 

ARTICLE LVI. 

Whatsoever commissioned officer shall be con- 
victed before a genend court martial of bdiaving in a 
scandalous, infamous manner, such as is unbecoming 
the character of an officer and a gentleman, shall be 
dischai^;ed firom the service. 

ARTICLE LVII. 

All officers, conductors, gunners, matrosses, dri- 
vers, or any other person whatsoever, receiving pay 
or hire in the service of the Massachusetts artillery, 
shall be governed by the aforesaid rules and articles ; 
and shall be subjett to be tried by courts martial in 
like manner wkh other officers and soldiers. 

ARTICLE LVIII. 

For diffimences arising amongst themselves, or in 
matters relating to their own corps, the courts mar- 
tial may be composed of their own officers ; but 
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where a sufficient number cannot be assembled, or 
in matters wherein their ccxps are interested, the 
officers of artillery shall sit in courts martial with the 
officers of other corps, 

ARTICLE LIX. 

No person shall be sentenced to suffer death, ex-^ 
cept in the cases expressly mentioned in the forego- 
ing articles, nor shall more than thirty*nine stripes 
be indicted on any offender for any one offence. 

ARTICLE LX. 

The field officers of each and every regiment shall 
appoint some suitable person belonging to such regi- 
ment to receive such fines as mav arise within the 
same for any breach of any of tlic foregoing articles ; 
and shall direct the same to be properly applied to 
the relief of such sick, wounded or necessitous sol- 
diers as belong to such regimeAt ; and such person 
shall account with such officer for all fines received 
atid the application thereof. 

ARTICLE LXI. 

All crimes not capital, and all disorders and neg- 
lects which officers and soldiers may be guilty of to 
the prejudice of good order and military discipline, 
though not mentioned in the foregoing articles, are 
to be taken cognizance of by a general or regimental 
court martial, according to the nature and degree of 
the offence, and be punished at their discretion. 
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ARTICLE rZII. 

Whenever any officer or soldier shall be accused 
of a capital crime, or of having used violence or 
committed any offence against the person w property 
of the good people of this or either of the United 
States, such as is punishable by the known laws of 
the land, the commanding officer and officers of every 
regiment, troop or party to which the person or per- 
.sons so accused shall belong, are hereby required, 
upon application duly nuide by or in behalf of the 
party or parties injured, to use his utmost endeavours 
to deliver over such accused person or persons to the 
civil magistrate, and likewise to be aiding and assist- 
ing to the officers of justice in apprehending and 
securing the person or persons so accused, in order 
to bring them to trial.. And if any commanding 
officer or officers shall wilfully neglect, or shall refuse, 
upon die application aforesaid, to deliver over such 
accused person or persons to the civil magistrate, or 
to be aiding and assisting to the officers of justice in 
apprehending such person or persons, such officer or 
officers so offending shall be cashiered. 

- {Passed OctoWr 314, 178«.j 
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No. XXI. 

BULBS AND REGULATIONS fOH TIK GOVERNMENT OF 

THE UNITED STATES NAVY. 

AN ACT 
For tie MtergmernmenJt€ftheJ<Ctttyjof the.Umtei States. 

Sect. X. Be it enacted by the Senate and House 
qf ttepresentatives of the United States of America^ 
in Congress assembledy That from and after the first 
day of June next, the following rules and regulations 
be adopted and put in force, for the government of 
the navy of the United States. 

ARTICLE I. , 

The commanders of all ships and vessels of war 
belonging to the navy, are strictly enjoined and 
required to shew in themselves a good example of 
virtue, honour, patriotism and subordination; and 
be vigilant in inspecting the conduct of all such as 
arc placed under their command; and to guard 
against, and suppress, all dissolute and immoral 
practices, and to correct all such as are guilty of 
them, according to the jusage of the sea service. 

ARTICLE II. 

The commanders of all ships and vessels in the 
navy, having chaplains on board, shall take care that 
divine service be performed in a solemn, ofderly, and 
reverent manner twice a day, and a sermon preached 
on Sunday, unless bad weather, or other ex traordinarj' 



1M8 APPENDIX XXI. 

accidents prevent it; and that they cause all, or as 
many of the ship's company as can be spared from 
duty, to attend at every perfiwrmance of the wwi^iip 
of Almiehtv God. 



ARTICLE III. 



Any officer, or other. person in the navy, who 
shall be guilty of oppression, cruelty, fraud, profane 
swearing, drunkenness, ot any other scandalous con- 
duct, tending to the destruction of good morals, shall, 
if an officer, be cashiered, or suffix such other pun- 
ishment as a court martial shall adjudgej if a private, 
shall be put in irons, or flogged, at the discretion of 
the captain, not exceeding twelve lashes; but if the 
offence require severer punishment, he shall be tried 
by a court martial, and suffer such punishment as 
said court shall inflict. 



ARTICLE IV. 



Every commander or other officer who shall, upon 
signal for battle, or on the probability of an engage- 
ment, neglect to clear his ship for action, or sli^l 
not use his utmost exertions to bring his ship to 
battle, or shall fail to encourage, in his own person, 
his inferior officers and men to fight courageously; 
such offender shall suffer death, or such other pun- 
ishment as a court martial shall adjudge; or any 
officer neglecting, on sight of any vessel or vessels 
of an enemy, to clear his ship for action, shall suSer 
such punishment as a court martial shall adjudge: 
And if any person in the navy shall treacherously 



APPENDIX XXL »4» 

yield, or pusiUanimonsly cry for quvters, he shall 
suffer death, on convictioa thereof, by a general 
court maFtisl. 

ARTICLE y. 

Every officer or private who shaft not properly 
observe the orders of his commanding oQx^r^ or 
shall not use his utmost exertions to caiirv them into 
execution, when ordered to prepare for, join in, or 
when actually engaged in battle ; or shall at such 
time, basely desert his duty or station, either then, 
or while in sight of an enemy, or shall induce others 
to do so, every person so offending shall, on convic- 
tion thereof by a general court martial, suffer death, 
or such other punishment as the said court shall 
adjudge* 

ARTICLE VI. f 

Every officer or private who shall, through coward- 
ice, negligence, or disafiection in time of action, 
withdraw fk>m, or keep out of battle, or shall not do 
his utmost to take or destroy every vessel which it 
is his duty to encounter, or shall not do his utmost 
endes^vour to aSbrd relief to shipis belonging to the 
United States, every such offender shall, on convic- 
tion thereof by a general court martial, siifier death, 
or aueh other punishment as the said court shall 
adjudge. 

ARTICLE VII, 

The commanding officer of every ship or vessel 
in the navy, who shall capture, or seize upon any 
32 . 
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vessel as a prize, shall carefully preserve all the pa* 
pers and writings found on board, and transmit the 
whole of the originals unmutilated to the judge of 
the district to which such prize is ordered to proceed, 
and shall transmit to the navy department, and to the 
agent appointed to pay the prize money, complete 
lists of the oflkers and men entitled to a share of the 
capture, inserting therein the quality of every person 
rating, on pain of forfeiting his whole share of the 
prize money resulting from such capture, and suffer, 
ing such further punishment as a court-martial sl^all 
^judge. 

ARTICLE VIII. 

No person in the navy shall take out of a prize, or 
vessel seized as prize, any money, plate, goods, or 
any part of her rigging, unless it be for the better 
preservation thereof, or absolutely necessary for the 
use of any of the vessels of the United States, before 
the same shall be adjudged lawfctl prize by a compe^ 
tent court ; but the whole, without fiaud, conceal- 
ment, or embezzlement, shall be brought in, and 
judgment passed thereon, upon pain that every per- 
son ofiending herein shall forfeit his share of the cap. 
ture, and suffer such further punishment as a court 
martial, pr the court of admiralty in which the prize^ 
is adjudged, shall impose. 
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ARTICLE IX. 

No person in the navy shall strip off their clothes, 
or pillage, or in any manner maletreat persons takea 
on board a prize, on pain of such punishment as a 
court martial shall adjudge. 

ARTICLE X« \ 

No person in the navy shall give, hold, or enter- 
tain any intercourse or intelligence to or with any 
enemy or rebel, without leave from the president of 
the United States, the secretary of the navy, the. 
commander in chief of the fleet, or the commander 
of a squadron; or in case of a vessel acting singly, 
from his commanding officer, on pain of death, or 
such other punishment as a court martial shall ad« 
judge. 

ARTICLE XI. 

If any letter or message from an enemy or rebel, 
be conveyed to any officer or private of the navy, 
and he shall not, within twelve hours, make the same 
known, having opportunity so to do, to his superior 
or commanding officer; or if any officer commanding 
a ship or vessel, being acquainted therewith, shall 
not, with all convenient speed, reveal the same to 
the commander in chief of the fleet, commander of a 
squadron, or other proper officer whose duty it may 
be to take cognizance thereof, every such offender 
shall suffer death, or such other punishment as a 
court martial shall adjudge. 
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ARTICLE XII. 

Spies, and ali persons who shall come or be found 
in the capacity of spies, or who shall bring or deliver 
any seducing letter pr message from an enemy or 
rebel, or endeavour to corrupt any person in the navy 
to betray his trust, shall suffer death, or such other 
punishment as a court martial shall adjudge. 

ARTICLE XIII. 

If any person in the navy shall make, or attempt 
to make any mutinous assembly, he shall, on con- 
viction thet-eof by a court martial, suffer death ; and 
if any person as aforesaid shall utter any seditious *or 
mutinous Words, or shall conceal or connive at any 
mutinous or seditious practices, or shall treat with 
contempt his superior, being in the execution of his 
office; or being witness to any mutiny or sedition, 
shall not do his utmost to suppress it, he shall be 
punished at the discretion of a court martial. 

ARTICLE XIV. 

No officer or private in the navy, shall disobey 
the lawful orders of his superior officer, or strike 
him, or draw, or offer to draw, or raise any weapon 
against him, while in the execution of the duties of 
his office, on pain of death, or such other punish- 
meht as a court martial shall inflict. 
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ARTICLE XV. 



No person in the navy shall quarrel with any other 
person in the navy, nor use provoking or reproachful 
words, gestures, or menaces, on pain of such pun« 
ishment as a court martial shall adjudge. 



ARTICLE XVI. 

If any person in the navy shall desert to an enemy 
or rebel, he shall suffer death. 

ARTICLE XVII. 

If any person in the navy shall desert, or shall 

entice others to desert, he shall suffer death, or such 

other punishment as a court martial shall adjudge ; 

and if any officer, or other person belonging to the 

navy, shall receive or entertain any deserter from 

any other vessel of the navy, knowing him to be 

such, and shall not, with all convenient $peed, ^Ve 

notice o^ such deserter to the commander' of the 

vessel to which he belongs, or to the commander in 

chief, or to the commander of the squadi^n, he ^lall, 

on conviction thereof, be cashiered, or be plinished 

at the discretion of a court martial. All offences 

committed by persons belonging to the navy while 

on shore, shall be punished in the siame manner as if 

they had been committed at sea. 
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ARTICLE XVIII* 

If any person in the navy shall knowingly make 
or sign, or shall aid, abet, direct, or procure the 
making or signing x>f any false muster, or shall exe- 
Icute, or attempt, or countenance any fraud against 
the United States, he shall, on conviction, be cashier* 
ed and rendered for ever incapable of any future em- 
ployment in the service of the United States, and 
shall forfeit all the pay and subsistence due him, and 
suffer such other punishment as a court martial sliall 
inflict. 

ARTICLE XIX. 

If any officer, or other person in the navy, shall, 
through intention, negligence, or any other fault, 
sufier any vessel of the navy to be stranded, or run 
upon rocks or shoals, or hazarded, he shall suffer 
such punishment as a court martial shall adjudge. 

ARTICLE XX. 

If any person in the navy shall sleep upon bis 
watch, or negligently perform the duty assigned him, 
or leave his station before regularly relieved, he shall 
suffer death, or such punishment as a court martial 
ishall adjudge; or if the offender be a private, he may, 
at the discretion of the captain, be put in ironsi or 
flogged not exceeding twelve lashes. 
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ARTICLE XXI. 

The crime of murder, when committed by any 
officer, seaman, or marine, belonging to any public 
ship or vessel of the United States, without Ae ter- 
ritorial jurisdiction of the same, may be punished 
with death by the sentence of a court martial. 

ARTICLE XXII. 

The officers and privates of every ship or vessel, 
ajppointed as convoy to merchant or other vessels, 
shall diligently and faithfully discharge the duties of 
their appointment, nor shall they demand or exact 
any compensation for their services, nor maletreat 
any of the officers or crews of such merchant or 
other vessels, on pain of making such reparation as 
a court of admiralty may award, and of suffering 
such further punishment as a court martial shall 
adjudge. 

ARTICLE XXIII. 

If any commander or other officer shall receive or 
permit to be received, on board his vessel, any goods 
or merchandize, other than for the sole use of his 
vessel, except gold, silver, or jewels, and except thp 
goods or merchandize of vessels which may be in 
distress, or shipwrecked, or in imminent danger of 
being shipwrecked, in order to preserve them for 
their owner, without ^ lers from the presid^t of the 
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United States or the navy department, he shall, 
conviction thereof, be caaluefed, and be incapaciia 
for ever afterwards^ for any place or office inthenai 



ARTICLE XXIV. 



If any person in the navy shall waste, embezzle, 
or fraudulently buy, sell, or receive any ammuniticxi, 
provisions, or other puhUc stores ; or if any officer 
or other person shaU, knowin^y^ permit through 
design, negligence, or inattention, any such waste, 
embezzlement, sale or receipt, eveiy such person 
shall forfeit all the pay and subsistence then due him^ 
and suffin* such further punishment as a court mar- 
tial shall direct. 



ARTICLE XXV. 



If any person in the navy shall unlawfully set fire 
to or bum any kind of public proper^, not then in 
the possession of an enemy, pirate, or rebel, he shall 
suffer death : And if any person shall, in any other 
manner, destroy such property, or shaU qot use his 
best exertions to prevent the destruction thereof by 
others, he shall be punished at the discretion of a 
court martial. 

ARTICLE XXVI. 

Any theft not exceeding twenty dollars may b^ 
punished at the discretion o^ the captain, and s^ve 
that sum, as a court martial shall direct. 
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ARTICLE XXVII. 



If any person in the navy shall, when on shore, 
plunder, abuse, or maletreat any inhabitant, or injure 
his property in any way, he shall suffer such punish- 
ment as a court martial shall adjudge. 



ARTICLE XXVIII. 

Every person in the navy shall use his utmost ex- 
ertions to detect, apprehend, and bring to punishment 
all ofienders, and shall, at all times, aid and assist all 
persons appointed for this purpose, on j)ain of such 
punishment as a court martial shall adjudge. 

ARTICLE XXIX. 

Each commanding ofEcer shall, whenever a sea- 
man enters on board, cause an accurate entry to be 
made in the ship's books, of his name, time, and 
term of his service ; and before sailing transmit to 
the secretary of the navy, a complete list or muster 
roll of the ofEcers and men under his command, with 
the date of their entering, time and terms of their 
service annexed ; and shall cause similar lists to be 
made out on the first day of every second month, to 
be transmitted to the secretary of the navy, as op- 
portunities shall occur ; accounting in such lists or 
muster rolls, for any casualties which may have taken 
place since the last list or muster roll. He shall 
cause to be accurately minuted on the ship's books, 
the names of, and times at which any death or de- 
33 
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scition maj occur ; and in case of death, shall take 
care that the purser secure all the property of the de* 
ceased for the benefit of his legal representative or 
lepresentatives. He shall cause fifequent inspections 
to be made into the condition cS the provisions, and 
use eveiy precaution for its preservation. He shall, 
whenever he orders oflBcers and men to take charge^ 
of a prize, and proceed to the United States, and 
whenever officers or men are sent from his ship for 
whatever cause, take care that each man be furnished 
with a complete statement of his account, specifying 
the date of his enlistment, and the period and terms 
of his service ; which account shall be signed by the 
commanding officer and purser. He shall cause the 
rules for the government of the navy to be hung up 
in some public part of the ship, and read once a 
month to hb ship's company. He shall cause a con. 
venient place to be set apart for sick or disabled men^ 
to which he shall have them removed, with their 
hammocks and bedding, when the surgeon shall so 
advise, and shall direct that some of the crew attend 
them and keep the place clean ; and if necessary, shall 
direct that cradles, and buckets with covers, be made 
for their use : And when his csew is finally paid off^ 
he shall attend in person, or appoint a proper oiScer^ 
to see that justice be done to the men, and to the 
United States, in the settlement of the accounts: 
Any commanding officer, offending lierein, shall he 
punished at the discretion of a court martiaU 
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ARTICLE XXX, 



No commanding oiEcer shall, of his own authority, 
discharge a commissitmed or warrant officer, nor 
strike, nor punish him otherwise than by suspension 
^r confinement, nor shall he, of his own authority, 
mBict a punishment on any private beyond twelve 
lashes with a cat*of-nine-tails, nor shall he suffer any 
wired, or other than a pisdn cat'^of-nine-tails, to be 
used on board his ship ; nor shall any officer who 
.may command by accident, or in the absence of the 
commanding officer (except such commander be ab- 
tsent for a time by leave) order or inflict any other 
punishment than confinement, for which he shall 
account on the return of such absent commanding 
officer. Nor shall any commanding officer receive 
on board any petty officers or men turned over from 
any other vessel to hitn, unless each of such officers 
and men produce to him an account signed by the 
captain and purser of the vessel frraci which they 
came, specifying the date <^ sueh officer's or man^s 
entry, the period and terms of service, the sums paid 
and thQ balance due him, and the quality in which 
he was rated on board such ship. Nor shall any 
commanding officer, having recdved any petty offi- 
cer or man as aforesaid, rate him in a lower or worse 
station than that in which he formerly served : Any 
commanding officer offending herein, shall be punish, 
ed at the discretion of a court martial. 
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ARTICLB XXXI. 



Any master at armsi or other person of whom the 
duty of master at arms is required, who shall refuse 
to receive such prisoners as shall be committed to 
hb charge, or having received them, shall suffer them 
to escape, or dismiss them without orders from pro« 
per authori^, shall suflfer in such prisoners stead, or 
be punished otherwise at the discretion of a court 
martial. 

ARTICLE XXXII. 

All crimes committed by persons belonging to 
the navy, which are not specified in the foregoing 
articles, shall be punished according to the laws and 
customs in such cases at sea. 

ARTICLE XXXIII. 

All officers, not holding commissions or warrants^ 
or who are not entitled to them, except such as are 
temporarily appointed to the duties of a commission- 
ed or warrant officer, are deemed petty officers. 

ARTICLE XXXIV. 

I 

Any person entided to wages or prize money, may 
have the same paid to his assignee, provided the as- 
signment be attested by the captain and purser ; and 
in case c'^ the assignment of wages, the power shall 
specify the precise time they commence. But the 
commander of every vessel is required to discourage 
his crew from selling any part of their wages or prize 
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mpney, and never to attest any power of attorney, 
until he is satisfied that the same is not granted in 
consideration of money ^ven for the purchase of 
wages or prize money. 



VAYAL GENESAX GOUBTS MABTIiX. 
ARTICLE XXXV. 

General courts martial may be convened as often 
as the president of the United States, the secretary of 
the navy, or the^ commander in chief of the fleet, or 
commander of a squadron, while acting out of the 
United States, shall deem it necessary : Provided, 
that no general court martial shall consist of more 
dian thirteen, nor less than five members, and as 
many officers shall be summoned on every such 
court as can be convened without injury to the ser- 
vice, so as not to exceed thirteen, and the senior 
officer shall always preside, the others racking agree, 
ably to the date of their commissions; and in no 
case, where it can be avoided without injury to the 
service, shall more than one half the members, ex- 
clusive of the president, be junior to die officer to 
be tried. 

ARTICLE XXXVI. 

Each member of the court; before proceeding to 
trial, shall take the following oath or affirmation, 
which the judge advocate, or person officiating as 
such, is hereby authorized to administer. 
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'^ Ii A. B. do swear [or affirm} that I wHI ttuly 
try, without pnejudiee or partiality^ the case now 
depeiulkigy according^ to the evidence which shaU 
come before the court, the rules ft)r the government 
of the navy, and my own conscience ; and that I will 
not by any means divulge or disclose the sentence 
of'the court, until it shall have been approved by the 
proper authority, nor will I at any time divulge or 
disclose the vote or opinion of any particular member 
of the court, unless required so to do before a court 
of justice in due course of law.'* 

This oath or affirmation being duly administered, 
the president is authorized and required to adminis- 
ter the following oath or affirmation to the judge 
advocate, or person officiating as such. 

" I, A. B, do swear [or affirm] that I will keep 
a true record of the evidence given to and the pro- 
ceedings of this court ; nor will I divulge or by any 
means disclose the sentence of the court until it shall 
have been approved by the proper authority ; nor will 
I at any time divulge or disclose the vote or opinion 
of any particular member of the court, unless re* 
quired so to do before a court of justice in due 
course of law. 

ARTICLE XXXVII. 

All testimony given to a general court martial 
shall be on oath or affirmation, which the president 
of the court is hereby authorized to administer, and 
if any person shall refuse to give his evidence as 
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aforauiid, or shall prevaricate, or shall behave with 
contempt to the court, k shall and may be lawful for 
the court to imprison such oifiender at their discre^ 
tkn; provided that the imprisonment in no case 
shall exceed two months : And every person who 
shall commit wilful perjury on examination on oath 
or affirmation before such court, or who shall cor« 
ruptly procure, or suborn any person to commit such 
wilful peijury, shall and may be prosecuted by in«» 
dictment or information, in any court of ju^ice of 
the United States, and shall suffer such penalties .as 
are authorized by the laws of the United States in 
cases of perjury or the subornation thereof. And in 
every prosecution for perjury or die subomadon 
thereof under this act, it shall be sufficient to set 
forth the oience charged Km the defendant, without 
setting forth the authority by which the court was 
held, or the particular matters brought on intended 
to be brought before the said court. 

ARTICLE XXXVIII. 

All charges^ on which an applicatiooi fdr a general 
court martial is founded, shall be exhibited in writ- 
ing to the proper officer, and the person demanding 
the court shall take care that the person accused be 
furnished with a true cq>y of the charges, with the 
specificatk>ns, at the time he is put under arrest, nor 
shall any other charge or chsa-ges, than those so ex- 
hibited, be urged against the person to be tried before 
the court, unless it appear to the court that intelli- 
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gcnce of such charge had not reached the pirson 
demanding the court, when the person so to be tried 
was put under arrest, or that some witness material 
to the support of such charge, who was at that time 
absent, can be produced ; in which case, reasonable 
time shall be given to the person to be tried to make 
his defence against such new chaige. Every offi- 
cer so arrested is to deliver up his sword to his 
commanding officer, and to confine himself to the 
limits assigned him, under pain of dismission fix)m 
service. 

ARTICLE XXXIX. 

When the proceedings of any general court mar- 
tial shall have commenced, they shall not be sus- 
pended or delayed on account of the absence of any 
of the members, provided five or more be assembled; 
but the court b enjoined to sit from day to day, 
Sundays excepted, until sentence be given : And no 
member of said court shall, after the proceedings are 
begun, absent himself therefrom, unless in case of 
sickness, or orders to go on duty from a superior offi- 
cer, on pain of being cashiered. 

ARTICLE XL. 

Whenever a court martial shall sentence any officer 
to be suspended, the court shall have power to sus- 
pend his pay and emoluments for the whole, Or any 
part of the time of his suspension. 
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ARTICLE XLI. 

All sentences of courts martial, which shall extend 
to the loss of life, shall require the concurrence of 
two- thirds of the members present; and no such 
sentence shall be carried into execution, until con- 
fii:med by the president of the United States ; or if 
the trial take place out of the United States, until it 
be confirmed by the commander of the fleet or squad- 
ron: All other sentences may be determined by a 
majority of votes, and carried into execution on con- 
firmation of the commander of the fleet, or officer 
ordering the court, except such as go to the dismis- 
sion of a commissioned or warrant officer, which are 
first to be approved by the president of the United 
States. 

A court martial shall not, for . any one offence not 
capital, inflict a punishment beyond one hundred 
lashes. 

ARTICLE XLII. 

The president of the United States, or when the 
trial takes place out of the United States, the com- 
mander of the fleet or squadron; shall possess full 
power to pardon any offence committed against these 
articles, after conviction, or to mitigate the punish* 
ment decreed by a court martial. 

34 
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SECTION. 2. 
ARTICLE I. 

Jnd be it further enacted^ That courts of inquirjr 
may be ordered by the president of the United States, 
the secretary of the navy, or the commander of a fleet 
or squadron, provided such court shall not consist 
of more than three members who shall be commis- 
sioned officers, and a judge advocate, or person to do 
duty as such ; and such courts shall have power to 
summon witnesses, administer oaths, and punish 
contempt in the same manner as courts martial. 
But such court shall merely state facts, and not give 
their opinion, unless expressly required so to do in 
the order for convening ; and the party, whose con- 
duct shall be the subject of inquiry, shall have per- 
mission to cross examine all the witnesses* 

ARTICLE II. 

The proceedings of courts of inquiry shall be 
authenticated by the signature of the president of 
the court and judge advocate, and shall, in all cases 
not capital, or extending to the dismission of a com- 
missioned or warrant officer, be evidence before a 
court martial, provided oral testimony cannot be 
obtained. 

ARTICLE III. 

The judge advocate, or person officiating as such, 
shall administer to the members the following oath 
or affirmation : 



si 

 I 

I 

J 
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*^ Y6u do swear, for affirm] well and truly to ex* 
amine and inquire according to the evidence, into 
the matter now before you, without partiality or 
prejudice.*' 

After which, the president shall administer to the 
judge advocate, or person -officiating as such, the 
following oath or affirmation : 

**You do swear, [or affirm] truly to record the 
proceedings of this court, and the evidence to be 
given in the case in hearing," 

« 

Se c t. 3. jind be it ftarther enacted^ That in all 
cases, where the crews of the ships or vessels of the 
United States shall be separated from their vessels, 
by the latter being wrecked, lost, or • destroyed, all 
the command, power, and authority, given to the 
officers of stich ships or vessels, shall remain -and be 
in full force as eflFectually as if such ship or vessel were 
not so wrecked, lost, or destroyed, until such ship's 
company be regularly discharged from, -or ordered 
again into the service, or until a court martial shall 
be held to inquire into the loss of such ship or ves- 
sel; and if by the sentence of such court, or other 
satisfactory evidence, it shall appear that all or any of 
the officers and men of such ship's company did 
their utmost to preserve her, and after the loss thereof 
behaved themselves agreeably to the discipline of 
the navy, then the pay and emoluments of such offi- 
cers and men, or such of them as shall have done 
their duty as aforesaid, shall go on until their dis- 
charge or death; and every officer or private who 
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shall, after the loss of such vessel, act contrary to the 
discipline of the navy, shall be punished at the dis- 
cretion of a court martial, in the same manner as if 
such vessel had not been so lost. 

Sect. 4. And be it further enacted^ That all the 
pay and emoluments of such officers and men, of 
any of the ships or vessels of the United States taken 
by an enemy, who shall appear by the sentence of a 
court martial, or otherwise, to have done their'utmost 
to preserve and defend their ship or vessel, and, after 
the taking thereof, have behaved themselves obedi- 
ently to their superiors, agreeably to the discipline 
of the navy, shall go on and be paid them until their 
death, exchange, or discharge. 

Sect. 5. And be it further enactedj That the 
proceeds of all ships and vessels, and the goods taken 
on board of them, which shall be adjudged good 
prize, shaU,'when of equal or superior force to the 
vessel or vessels making the capture, be the sole 
property of the captors ; and when of inferior force, 
shall be divided equally between the United States 
and the officers and men making the capture. 

• 

Sect. 6. And be it enacted^ That the prize money, 
belonging to the officers and men, shall be distribut- * 
ed in the following manner: 

I. To the commanding officers of fleets, squad- 
rons, or single ships, three twentieths, of which the 
commanding officer of the fleet or squadron shall 
have one twentieth, if the prize be taken by a ship 
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or vessel acting under his command, and the com- 
mander of single ships, two twentieths ; but where 
the prize is taken by a ship acting Independently of 
such superior officer, the three twentieths shall be- 
long to her commander. 

II. Tq sea lieutenants, captains of marines, and 
sailing masters, two twentieths ; but where there is 

« 

a captain, without a lieutenant of marines, these 
officers shall be entitled to two twentieths and one 
third of a twentieth, which third, in such case, shall 
be deducted from the share of the officers mentioned 
in Article No. iii. of this section. 

III. To chaplains, lieutenants of marines, sur- 
geons, pursers, boatswains, gunners, carpenters, and 
masters mates, two twentieths. 

IV. To midshipmen, surgeons mates, captains 
clerks, schoolmasters, boatswains mates, gunners 
mates, carpenters mates, ships stewards, sail makers, 
masters at arms, armourers, cockswains, and coopers, 
three twentieths and an half. 

V. To gunners yeomen, boatswmns yeomen, 
quarter masters, quarter gunners, sail makers mates, 
Serjeants and corporals of marines, drummers, fifers 
and extra petty officers, two twentieths and a half. 

VI. To seamen, ordinary seamen, marines, and all 
other persons doing duty on board, seven twentieths. 

VII. Whenever one or more public ships or vessels 
are in sight at the time any one or more ships are 
taking a prize or prizes, they shall all share equally 
in the prize or prizes, according to the number of 
men and guns on board each ship in sight. ' 
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No commander of a fleet or squadron shall be en- 
titled to receive any share of prizes taken by vessels 
not under his immediate command ; nor of such 
prizes as may have been taken by ships or vessels 
intended to be placed under his command, before 
they have acted under his immediate orders ;^ nor 
shall a commander of a fleet or squadron, leaving the 
station where he had the command, have any share 
in the prizes taken by ships left on . such station, 
after he has gone out of the limits of his said com- 
' mand. 

Sect. 7. And be it further enacted^ TJhat aboun- 
ly shall be paid by the United States, of twenty dol- 
lars, for each person on board any ship of an enemj'^ 
at the commencement of an engagement, which shall 
be sunk or destroyed by any ship or vessel belong- 
ing to the United States of equal or inferior force, 
the same to be divided among the oflicers and crew 
in the same manner as prize money. 

Sect. 8. And be it further enacted^ That every 

officer, seaman or marine, disabled in the line* of his 

duty, shall be entitled to receive for life, or during 

his disability, a pension from the United States ac- 

' COTding to the nature and degree of his disability, 

• not exceeding one half his monthly pay. 

Sect. 9. And be it enacted^ That all money ac- 
cruing, or which has already accrued to the United 
States from the sale of prizes, shall be and remain 
for ever a fund for the payment of pensions and half 
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« 



pay, should the same be hereafter granted, to the 
officers and seamen who may be entitled to receive 
the same ; ^d if the said fund shall be insufficient 
for the purpose, the public faith is hereby .pledged to 
make up the deficiency ; but if it should be more 
than sufficient, the surplus shall be applied to the 
making of further provision for the comfort of the 
disabled officers, seamen, and marines, and for such 
as, though not disabled, may merit by their bravery, 
or long and f^thful services, the gratitude of their 
country. 

Sect. 10. ^nd be it further enacted^ That the 
said fund shall be under the management and direo*. 
tion of the secretary of the navy, the secretary of the 
treasury, and the secretary of war, for the time being, 
who are hereby authorized to receive any sums to 
which the United States may be entitled from the 
sale of prizes, and employ and invest the same, and 
the interest arising therefrom, in any manner which 
a majority of them may deem most advantageous : 
And it shall be the duty of the said commissioners 
to lay before congress, annually, in the first week of 
their se3sion, a minute statement of their proceed- 
ings, relative to the tnanagement of said fund. 

Sect. 11. And he it further enactedy That the 
act passed the second day of March, in the year one 
thousand seven^ hundred and ninety-nine, entitled 
** An act for the government of the navy of the Unit- 
ed States," from and after the first day of June next, 
shall be, and hereby is repealed. 

[Passed April, 1800,] 
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Pay and emoluments of the United States army^ and the miiUia, 
when in actual service^ or when serving on courts martial. 



Rank. 


P»y pcf 


Raiioiu 


XilQwance 
of foragie 






movth. 


per da). 


per month. 




Major General 


8 200 


15 


g 20 




Brigadier General 


104 


12 


16 




Colonel 


76 


6 


12 




Lieutenant Colonel 


60 


5 


11 




Major 


^0 


4 


10 




Captain 


40 


3 






Lieutenant 1st. 


30 


4 


» 




ditto 2d. 


25 


2 






Ensign 


20 


2 






Sergeant Major 


12 


1 






Sergeant 


11 


1 






Corporal 


10 


1 






Private 


8 


1 


i 



CAVAXRY. 



Rank, 



Colonel 

Lieutenant Colonel 
Major 
Captain 
Lieutenant 1st. 
ditto 2d. 
Cornet 
Sword master 
Riding master 
Cadet 
Farrier 
Saddler 
Blacksmith to cavalry 



Pay ^r | Rations Forage tor 
 per day, horses. 



I Pay per 
month. 



"I 
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Rank. 



Colonel 

Lieutenant Colonel 
Major 
Captain 
Lieutenant 1st. 
ditto 2d. 
Cadet 



I 



Pay pf r | Rations i Forage peri 



month. .1 per day 



r 




.w.™!!ife.*'r''****'*^P*? is fifty dollars per month, four rations per day and ten dollar* 
SdiUoJ;^o*Ms*^f in The Une. *"^ **®'* " '^ "^^' "^^ ^***^ ^ '"**»**^ ^"^ 

.«^il."5!t.yj,i'*.fw^*" additional pay for extra expenses, and trouble while serrmgin 
courts martial. J^ Where any commissioned officer shall be oblieed ta incur any extra 

^Sf^*'.L*J-?*r "^if"^*""*"^ **" S"*^"?. *^"«" martial, he sbalf be.alIowed a reasonable 

> and twenty 

„-, g one dollar 

Jannai? 
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